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VERMETTE J. 

REASONS FOR DECISION 

 

[1] The Appellant, Eslam Nady, appeals from the Judgment of Deputy Judge Boutet of the 

Small Claims Court dated August 30, 2024.   

[2] The Deputy Judge found that Mr. Nady had breached the contract that he had with the 

Respondents to babysit their cat, Mylo, by refusing to return the cat to them at the end of the term.  

The Deputy Judge also found that Mr. Nady had committed the tort of conversion by wrongfully 

retaining possession of the cat for approximately four years without lawful authority. 

[3] The Deputy Judge ordered Mr. Nady and his co-defendant, Amani Nasser, to pay damages 

to the Respondents in the amount of $35,000.00, including general damages of $10,000.00 and 

punitive damages of $20,000.00.  Ms. Nasser had been noted in default.  The Deputy Judge held 
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that Ms. Nasser was responsible for 10% ($3,500.00) of the damages and Mr. Nady was 

responsible for 90% ($31,500.00). 

[4] The trial took place over three days: March 14, April 29 and April 30, 2024.  The Deputy 

Judge heard evidence from three witnesses: the two Respondents, Salam Al Sadi and Noor Al 

Sadi, and a police officer, Steven Brown.  Mr. Nady did not testify at trial and did not call any 

witness.   

[5] The Deputy Judge’s reasons for judgment dated August 30, 2024 span seventeen pages and 

100 paragraphs (“Reasons for Judgment”). 

I. PROCEDURAL BACKGROUND 

[6] Mr. Nady’s Notice of Appeal is dated September 20, 2024. 

[7] In an endorsement dated June 26, 2025, Justice Nakatsuru dealt with a number of issues 

related to the appeal, including the issue of the transcripts of the proceedings before the Deputy 

Judge.  Justice Nakatsuru stated the following in his endorsement: 

[4] Regarding issue (2), I find that Mr. Nady has met the test for the extension 

of time to perfect his appeal.  The judgment was rendered August 30, 2024, with 

the costs decision released on October 31, 2024.  Mr. Nady served his notice of 

appeal on September 26, 2024.  Since then, his appeal has been before the 

Divisional Court.  Although he relatively promptly ordered transcripts for this 

multi-day trial on October 23, 2024, unfortunately delay occurred.  Some of this 

was not Mr. Nady’s fault as it appears multiple court transcriptionist [sic] had to be 

substituted.  However, Mr. Nady’s purported financial inability to pay for the 

transcripts in a timely fashion is his responsibility.  I am sympathetic to the 

Respondents who are awaiting to enforce their judgment but they are not suffering 

any significant prejudice as a result of the delay.  Therefore, Mr. Nady should 

receive some indulgence in perfecting his appeal.  To do so is reasonable and in the 

interests of justice: Caledon (Town) v. Darzi Holdings Ltd., 2022 ONCA 455.  

[5] However, an extension of one year to June 26, 2026, to perfect his appeal 

based on Mr. Nady’s position that he needs that lengthy period to pay for his 

transcripts by installments, is patently unreasonable.  Many months has [sic] 

already passed since the transcripts have been ordered.  Although Mr. Nady 

provided an affidavit setting out is [sic] subjective belief in his inability to afford 

to pay for the transcripts, insufficient detail about his financial and personal 

circumstances has been revealed for me to confirm that this is the case.  In addition, 

while I fully appreciate the fact that he is self-represented and the cost of the 

transcripts is not minimal, I conclude that such an extended timeframe is not 

required for this appellant to have reasonable access to civil justice.  Some 

accommodation can be given to him and yet ensure the expeditious conduct of this 

appeal.  

[6] Thus, the following schedule shall be adhered to:  
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• The Appellant’s materials (including all transcripts that are being relied upon 

and any motion to introduce fresh evidence with factum and motion record 

which will be heard at the same date as the appeal hearing) shall be served and 

filed by: October 31, 2025. 

• The Respondents’ materials by: December 1, 2025. 

[7] Absent some exceptional circumstances, the parties are expected to abide 

by this schedule and modifications will not be permitted.  If it is not, Mr. Nady 

should be forewarned that a potential consequence may be the dismissal of his 

appeal. 

[…] 

[8] On December 3, 2025, Justice Nakatsuru gave further directions in this matter: 

[…] 

More issues have arisen including the failure to order complete transcripts, 

introducing fresh evidence without a proper motion, introducing evidence through 

submissions, and failure to properly perfect the appeal. 

The Respondent requests that the appeal be dismissed pursuant to Rule 61.12(3.1):  

(3.1) Where an appellant has not perfected the appeal within the time 

prescribed by an order of the appellate court or a judge of that court, the 

Registrar shall make an order in (Form 61I) dismissing the appeal for delay, 

with costs fixed at $750, despite rule 58.13 and shall serve the order on the 

parties. 

The respondent seeks a case conference to pursue this. 

Justice Nakatsuru understands the complaints of the respondent.  However, all these 

matters can adequately [be] addressed in the respondent’s factum.  In this way, the 

appeal can still be fairly conducted and the matter can be heard in a timely fashion.  

Moreover, it is always open to the respondent to raise the concerns in cost 

submissions.  The issue of fresh evidence will be heard by the appeal judge.  The 

fact no proper motion has been brought can be addressed by the appeal judge. 

Thus, a case conference will not be conducted.  However, in light of the 

respondent’s position, they will have to December 22, 2025, to complete their 

materials. 

[9] Mr. Nady’s appeal materials include only one transcript: the transcript of the evidence of 

Officer Steven Brown, which is thirteen pages long.  The transcripts of the evidence of the two 

Respondents, Noor Al Sadi and Salam Al Sadi, are not included in Mr. Nady’s Appeal Book and 
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Compendium and have not been prepared.  There are also several issues with the contents of Mr. 

Nady’s Appeal Book and Compendium, some of which are discussed below.   

II. STANDARD OF APPELLATE REVIEW 

[10] An appeal lies to the Divisional Court from a final order of the Small Claims Court in an 

action for the payment of money in excess of the prescribed amount, which was $3,500.00 at the 

relevant time.  See subsection 31(a) of the Courts of Justice Act, R.S.O. 1990, c. C.43. 

[11] The standard of appellate review was set out in Housen v. Nicholaisen, 2002 SCC 33 at 

paras. 8, 10 and 36 (“Housen”).  On appeal, the standard of correctness applies to questions of 

law, and the standard of palpable and overriding error applies to questions of fact and questions of 

mixed fact and law, unless an error of law can be extricated from the question of mixed fact and 

law, in which case the standard of correctness applies.  Issues of procedural fairness are reviewed 

on the standard of correctness: see Law Society of Saskatchewan v. Abrametz, 2022 SCC 29 at 

para. 30 and Veerasingam v. Licence Appeal Tribunal, 2025 ONSC 290 at para. 18. 

[12] Questions of mixed fact and law involve the application of a legal standard to a set of facts.  

When an error can be attributed to the application of an incorrect standard, a failure to consider a 

required element of a legal test, or similar error in principle, such an error can be characterized as 

an error of law, subject to a standard of correctness.  However, it is often difficult to extricate the 

legal questions from the factual, and where the legal principle is not readily extricable, then the 

matter is one of mixed fact and law and is subject to the more stringent standard of palpable and 

overriding error.  Thus, where the issue on appeal involves the trial judge’s interpretation of the 

evidence as a whole, it should not be overturned absent palpable and overriding error.  See Housen 

at paras. 26, 36. 

[13] A palpable and overriding error is one that is clearly wrong, unreasonable, or not 

reasonably supported on the evidence.  Where the deferential standard of palpable and overriding 

error applies, an appellate court can intervene only if there is an obvious error in the trial decision 

that is determinative of the outcome of the case.  The fact that an alternative factual finding could 

be reached based on a different ascription of weight does not mean that a palpable and overriding 

error has been made.  See Nelson (City) v. Mowatt, 2017 SCC 8 at para. 38, Salomon v. Matte-

Thompson, 2019 SCC 14 at para. 33 and Farsi v. Da Rocha, 2020 ONCA 92 at para. 35. 

III. DISCUSSION 

1. Preliminary issues 

a. New affidavit on Mr. Nady’s financial circumstances 

[14] Mr. Nady’s Appeal Book and Compendium contains a new affidavit dated October 31, 

2025, in which he states that he is currently unable to pay the remaining balance of the appeal 

transcripts, which total approximately $3,000.00.  The statements in the affidavit are very general 

and no supporting documentation is attached.  Among other things, Mr. Nady does not disclose in 

his affidavit any information about his employment status, his income, his expenses, his assets, his 

savings, and any efforts made to obtain financial assistance. 
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[15] Given my conclusion regarding the evidence included in Mr. Nady’s affidavit, I will 

assume, without deciding the issue, that his new affidavit is admissible on this appeal. 

[16] As set out above, on June 26, 2025, Justice Nakatsuru declined to find that Mr. Nady was 

unable to afford to pay for the transcripts because Mr. Nady had revealed insufficient detail about 

his financial and personal circumstances.  Despite Justice Nakatsuru’s comments, Mr. Nady again 

failed to include detail and particulars about his financial and personal circumstances.  As a result, 

like Justice Nakatsuru, I conclude that there is an insufficient evidentiary basis to find that Mr. 

Nady is impecunious and unable to pay for the necessary transcripts. 

b. Settlement discussions and offers 

[17] Mr. Nady seeks to rely on settlement proposals and communications in support of his 

position on appeal.  At the beginning of the trial, the Deputy Judge granted a motion to strike two 

tabs in Mr. Nady’s materials which contained offers to settle.  The documents that were struck by 

the Deputy Judge are included in Mr. Nady’s Appeal Book and Compendium.   

[18] Settlement negotiations are protected by settlement privilege, whether or not a settlement 

is reached.  Settlement discussions are presumed to be inadmissible. See Sable Offshore Energy 

Inc. v. Ameron International Corp., 2013 SCC 37 at paras. 12-14, 17 (“Sable”).   

[19]   There are exceptions to settlement privilege.  To come within those exceptions, the 

reasons for disclosure must outweigh the policy in favour of promoting settlement.  It must be 

shown that, on balance, a competing public interest outweighs the public interest in encouraging 

settlement. These countervailing interests have been found to include allegations of 

misrepresentation, fraud or undue influence, and preventing a plaintiff from being 

overcompensated.  See Sable at paras. 19, 30.  

[20] Mr. Nady has not shown any error in the Deputy Judge’s decision to strike materials 

protected by settlement privilege, and he has not demonstrated that there is a competing public 

interest in this case that would justify an exception to settlement privilege.  Consequently, the 

settlement offers and discussions included in the Appeal Book and Compendium are inadmissible. 

c. Fresh evidence regarding the existence and identity of Zarmina K. 

[21] Mr. Nady seeks leave to adduce fresh evidence confirming that the person who he alleges 

received the cat – an individual named Zarmina K. – is a “real and verifiable individual”.  However, 

Mr. Nady has not filed this “fresh evidence” and seeks to do so under seal, “consistent with privacy 

restrictions arising from prior circumstances and the individual’s right to informational privacy.”  

Mr. Nady is not prepared to disclose this information to the Respondents.  He argues that this 

evidence could not have been obtained with due diligence before trial “given procedural and 

privacy barriers”.  At the hearing, Mr. Nady clarified that the new evidence in question is a 

photograph of an identification card for Zarmina K. 

[22] There is no basis to make a sealing order with respect to information regarding the identity 

of Zarmina K. in the context of this case, especially in the absence of any evidence of Zarmina K.  

A photograph of an identification card does not constitute highly sensitive personal information, 
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and the dissemination of such information would not result in an affront to the affected person’s 

dignity.  Therefore, an exception to the open court principle is not justified.  See Sherman 

Estate v. Donovan, 2021 SCC 25 at para. 7. 

[23] As stated above, Mr. Nady did not include the proposed fresh evidence in his appeal 

materials.  Further, he did not file any affidavit evidence addressing the principles governing the 

admission of fresh evidence on appeal set out by the Supreme Court of Canada in Palmer v. The 

Queen, [1980] 1 S.C.R. 759 at 775.  Without seeing the proposed fresh evidence, it is not possible 

to assess whether it is credible and reasonably capable of belief, and whether it could reasonably 

be expected to have affected the result.  Further, without any proper evidence from Mr. Nady on 

this issue, it is not possible to determine whether, by due diligence, the fresh evidence could have 

been adduced at trial.  Given that Mr. Nady has not demonstrated that the test to admit fresh 

evidence is met in this case, leave to admit fresh evidence is denied.    

[24] I wish to add that based on the available information, it appears very unlikely that Mr. Nady 

would be able to show that he has met the due diligence criterion of the test in this case.  Among 

other things: 

a. As set out in the Reasons for Judgment, the Respondents brought a motion for 

interim recovery of personal property before the trial.  In the course of that motion, 

which was adjourned twice, Mr. Nady was ordered to include the name, address 

and contact information of the individual in possession of the cat in any affidavit 

that he filed.  Mr. Nady stated in an unsworn affidavit that he had given the cat to 

an individual named Zarmina K.   The motion was ultimately unsuccessful because 

the deputy judge was unable to conclude that the cat was still in Mr. Nady’s 

possession. 

b. At a settlement conference held on January 19, 2023, Mr. Nady was ordered to 

produce by March 17, 2023 any and all information and paper documentation he 

had in regard to Zarmina K. 

d. Use of artificial intelligence 

[25] At the hearing of the appeal, in answer to a question posed by the Court, Mr. Nady readily 

admitted that he had used artificial intelligence (“AI”) to prepare his Factum.  The question of the 

use of AI was raised with Mr. Nady because his Factum includes several references to cases that 

do not exist, as well as several references to cases that do not support the propositions for which 

they are cited.  Moreover, the citations in Mr. Nady’s Factum do not include a reference to a 

specific paragraph or page number.  

[26] The Consolidated Practice Direction for Divisional Court Proceedings includes a section 

on the use of AI for court proceedings (section 12).  It states, in part: 

153. Maintaining the integrity of the justice system is the shared responsibility 

of all justice sector participants.  As officers of the court, lawyers play a pronounced 

role in ensuring its fair and proper administration.  Without exception, however, it 

is the responsibility of all counsel and litigants to guarantee accuracy when 
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preparing materials for use in court proceedings, and particularly when using AI, 

regardless of whether they directly interacted with the technology.  The misuse of 

AI is detrimental to the justice system and can occur in any number of ways.  Most 

often, it occurs when counsel or litigants carelessly rely on fictitious authorities 

generated by AI, commonly referred to as “hallucinations”.  Hallucinations can 

consist of non-existent cases, mischaracterizations of case law, and fabricated 

quotations.  To avoid these risks, counsel and litigants must exercise careful, 

informed, and ongoing oversight at all times when they or their staff use AI for 

court proceedings.  The court will not tolerate inadvertence in this regard.  […] 

For Counsel & Litigants 

155. Use authoritative sources to verify citations.  AI-generated references 

may include incorrect or fictitious legal authorities.  All legal information obtained 

using the assistance of AI must be verified against trusted and authoritative sources. 

[…] 

Potential Sanctions for Misuse of Artificial Intelligence for Court Proceedings 

158. The court has a range of powers to ensure that counsel and litigants comply 

with their duties to the court.  Where those duties are not complied with, the court’s 

powers include, but are not limited to, public reprimand of the counsel or litigant, 

the imposition of cost orders, adjourning a hearing or dismissing the proceeding, 

the initiation of contempt proceedings, and in regard to counsel, referral to the Law 

Society of Ontario.  In each instance, the court’s response will depend on the 

specific facts and circumstances of the case. 

[27] The Practice Direction also reminds litigants that each citation to an authority in a factum 

must include a reference to the relevant paragraph, provision or page number of the authority. 

[28] Breaches of the rules set out above have time-consuming effects for the Court and opposing 

parties who must spend time trying to locate authorities that do not exist, and trying to determine 

whether a particular authority supports the proposition for which it is cited. 

[29] Mr. Nady’s failure to use AI responsibly will be taken into consideration when determining 

the issue of costs. 

2. Grounds of appeal raised by Mr. Nady 

[30] Mr. Nady has raised many different grounds of appeal in his Notice of Appeal, his Factum 

and in oral argument.  I will address his main grounds of appeal below.  Generally speaking, I 

agree with the Respondents’ submission that given Mr. Nady’s extensive reliance on issues of fact, 

his failure to produce the trial transcripts is fatal to his appeal.  Further, several of Mr. Nady’s 

arguments are based on a mischaracterization of the Reasons for Judgment. 
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[31] Before turning to Mr. Nady’s grounds of appeal, I note the following with respect to the 

Deputy Judge’s findings and their bases: 

a. The Deputy Judge concluded that the Respondents were co-owners of the cat based 

on the testimony of the two Respondents, as well as documents filed as exhibits 

which corroborated their testimony (paras. 22 and 75 of the Reasons for Judgment). 

b. The Deputy Judge found that the purchase price for the cat was $900.00 based on 

the testimony of the two Respondents (para. 23 of the Reasons for Judgment). 

c. The Deputy Judge reviewed in detail the text messages exchanged by the parties, 

including the communications relied upon by Mr. Nady on appeal.  Based on the 

evidence before her, including the testimony of the Respondents, the Deputy Judge 

found that the Respondents’ subsequent conduct, i.e., after the text messages were 

exchanged, “supports their claim that they wanted Mylo back and had not sold him” 

to Mr. Nady (paras. 27-37 of the Reasons for Judgment).  The Deputy Judge also 

found that the evidence did not support Mr. Nady’s contention that there was a 

contract for the transfer of ownership of the cat (paras. 51 and 79 of the Reasons 

for Judgment). 

d. The Deputy Judge accepted the Respondents’ evidence that: (i) Mr. Nady had 

mocked the Respondent Noor Al Sadi when she called him and he told her that the 

cat was dead (para. 38 of the Reasons for Judgment); and (ii) in a call with the 

Respondent Salam Al Sadi, Mr. Nady told her that the cat was dead, he uttered 

profanities in Arabic and threatened to come to get her and kill her (paras. 42-45 of 

the Reasons for Judgment).  The Deputy Judge also found that Mr. Nady had made 

disparaging remarks about the Respondents, including referring to them as 

sociopaths, in e-mails sent to the Respondents’ lawyer (para. 50 of the Reasons for 

Judgment). 

e. Based on the testimony of Officer Brown and Salam Al Sadi, the Deputy Judge 

found that: (1) the telephone number that Mr. Nady provided for Zarmina K. was a 

phone number that Mr. Nady had previously used to make a complaint to the police 

in an unrelated prior matter; (2)  Salam Al Sadi had obtained the information 

regarding the phone number through the freedom of information process; and (3) 

the Respondents had legally obtained the information (paras. 57-61 of the Reasons 

for Judgment).  

f. The Deputy Judge concluded that the Respondents “presented credible evidence of 

the emotional pain and suffering they experienced due to the loss of their cat and 

the intentional harm caused by” Mr. Nady (para. 90 of the Reasons for Judgment).  

The Deputy Judge noted that “both plaintiffs testified to the significant emotional 

and psychological distress they suffered”.  She also noted that Salam Al Sadi had 

filed several receipts for her consultations with her therapist around the relevant 

period, and that letters from her psychotherapist supported the statements made by 

Salam Al Sadi regarding her PTSD [post-traumatic stress disorder] symptoms and 
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their effects on her life.  The Deputy Judge stated that Salam Al Sadi “was in tears 

when she described the situation and when she described that she felt as if she had 

hit rock bottom” (paras. 64-73 of the Reasons for Judgment). 

g. The Deputy Judge found that Mr. Nady engaged in highly reprehensible conduct 

and that his actions were “particularly egregious”, involving a deliberate plan to 

mislead the Respondents, cruel remarks, and death threats directed at Salam Al 

Sadi.  Based on an e-mail that Mr. Nady sent, the Deputy Judge also found that Mr. 

Nady knew about Salam Al Sadi’s PTSD.  She further found that Mr. Nady and 

Ms. Nasser displayed a reckless disregard for the Respondents’ feelings, and that 

they intentionally caused pain and suffering (paras. 88-93 of the Reasons for 

Judgment).  

[32] I now turn to Mr. Nady’s grounds of appeal. 

[33] Mr. Nady argues that the Deputy Judge erred in finding that Zarmina K. was a fabricated 

or fictitious person, and she erred in concluding that Mr. Nady had shown deception.  However, it 

was open to the Deputy Judge to come to this conclusion based on the history of the matter and 

the evidence that she set out in her Reasons for Judgment.  Mr. Nady has failed to show any 

palpable or overriding error in this regard. 

[34] Mr. Nady makes arguments based on the settlement offers and settlement discussions 

between the parties.  However, as set out above, these communications are inadmissible.  Mr. 

Nady’s arguments appear to be based on his alleged willingness to return the cat, but the fact is 

that he never returned the cat, he did not offer to return the cat at trial, and he took the position 

during the motion for interim recovery of personal property brought on December 18, 2020 – more 

than three years before the trial – that he did not have the cat and had given it to Zarmina K.  

[35] Mr. Nady relies on communications from the Respondents which, he submits, show 

gratitude and an intent to abandon ownership of the cat. Mr. Nady argues that these 

communications demonstrate abandonment, consent and good faith, and he alleges that they were 

ignored by the Deputy Judge.  As set out above, the Deputy Judge considered the communications 

between the parties.  However, with respect to the issue of the alleged abandonment or sale of the 

cat, she based her ultimate findings on the whole of the evidence, including the subsequent conduct 

of the Respondents.  Without the transcripts of the Respondents’ evidence, Mr. Nady cannot show 

that the Deputy Judge made a palpable and overriding error in this regard. 

[36] Mr. Nady alleges that the proceedings were procedurally imbalanced and that he was 

denied a fair opportunity to present a full answer and defence.  He complains about the use of 

documents submitted by the parties during the trial and states that the record was incomplete.  The 

Reasons for Judgment of the Deputy Judge and the only transcript available to this Court do not 

reflect any procedural unfairness.  Further, it was Mr. Nady’s decision not to testify at trial and not 

to call any other witness.  Given this decision, he cannot complain that he was not given the 

opportunity to present a defence or that the record is “incomplete”. 
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[37] Mr. Nady also makes general allegations of misapprehension of evidence.  Without the 

transcripts of the Respondents’ evidence, Mr. Nady cannot show that the Deputy Judge made a 

palpable and overriding error in her consideration of the evidence. 

[38] Mr. Nady takes issue with the fact that the Deputy Judge relied on a letter from a therapist 

who is not a licensed physician, and he argues that this constitutes opinion evidence from an 

unqualified expert.  This argument is based on a mischaracterization of the Deputy Judge’s 

decision.  The letter of the psychotherapist was not adduced by the Respondents as expert evidence 

and was not treated as such by the Deputy Judge.  It is clear from her Reasons for Judgment that 

the Deputy Judge relied on the testimony of the Respondents to find that they had suffered 

psychological harm and mental injury.  The letter from the psychotherapist showed that Salam Al 

Sadi had incurred expenses – damages – in relation to the psychological harm that she suffered.  It 

was open to the Deputy Judge to find on the evidence before her that the Respondents had proven 

mental injury, without the need for expert evidence.  See Saadati v. Moorhead, 2017 SCC 28 at 

para. 38.  Again, without the transcripts of the Respondents’ evidence, Mr. Nady cannot show that 

the Deputy Judge made a palpable and overriding error in this regard. 

[39] Finally, Mr. Nady alleges that the damages awarded by the Deputy Judge had no legal 

basis, were disconnected from any proven loss and were disproportionate.  With respect to her 

decision on damages, the Deputy Judge listed the legal authorities on which she relied in paragraph 

87 of her Reasons for Judgment.  Mr. Nady has failed to identify any specific legal error on the 

issue of damages.  His allegations of legal errors are general, unparticularized and unsubstantiated.  

Mr. Nady’s other complaints relate to alleged errors of fact or errors of mixed fact and law.  The 

Reasons for Judgment do not reflect any obvious error and, in the absence of the transcripts of the 

testimony of the Respondents, Mr. Nady cannot establish a palpable and overriding error with 

respect to the loss suffered by the Respondents and the proportionality of the damages.    

[40] None of the grounds of appeal raised by Mr. Nady are meritorious.  Accordingly, Mr. 

Nady’s appeal is dismissed. 

IV. COSTS  

[41] The Respondents are the successful parties on the appeal.  They are entitled to costs. 

[42] The Respondents seek costs on a substantial indemnity basis in the amount of $18,294.70.  

Their bill of costs reflects costs on a partial indemnity basis in the amount of $14,864.44. 

[43] As has been observed in many cases, costs on an elevated scale are exceptional and are 

reserved for those situations when a party has displayed reprehensible, scandalous or outrageous 

conduct: see Quickie Convenience Stores Corp. v. Parkland Fuel Corporation, 2021 ONCA 287 

at para. 4.  Although there were issues with respect to the manner in which Mr. Nady conducted 

this appeal, I must keep in mind the fact that he is self-represented.  Ultimately, it is my view that 

Mr. Nady’s conduct in the appeal does not rise to the egregious level required to award costs on 

an elevated scale.  Therefore, the appropriate scale of costs is partial indemnity. 

[44] However, in assessing the proportionality of the partial indemnity costs requested by the 

Respondents, it is appropriate to consider the numerous “irregularities” in the conduct of this 
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appeal, and Mr. Nady’s failure to use AI responsibly.  This means that the partial indemnity costs 

that are appropriate and proportionate in this case are of a higher amount than the partial indemnity 

costs that would usually be appropriate and proportionate in an appeal from a judgment of the 

Small Claims Court that does not have the same vexing circumstances.  This is especially the case 

since Justice Nakatsuru’s directions dated December 3, 2025 specifically state that the 

Respondents could raise their concerns about the conduct of the appeal in their costs submissions, 

which put Mr. Nady on notice that higher costs would very likely be sought. 

[45] Taking the foregoing into account, as well as the factors set out in Rule 57.01(1) of 

the Rules of Civil Procedure and the reasonable expectations of the parties, I find that it is fair and 

reasonable in this case to award costs in favour of the Respondents in the all-inclusive amount of 

$12,000.00. 

V. DISPOSITION 

[46] The appeal is dismissed. 

[47] Mr. Nady is ordered to pay costs to the Respondents on a partial indemnity basis in the 

amount of $12,000.00 within 30 days. 

 

 

 

  

 Marie-Andrée Vermette, J. 

 

 

Released: June 26, 2026 
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