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Canadian Intellectual Property Office

THE REGISTRAR OF TRADEMARKS
Citation: 2026 TMOB 121
Date of Decision: 2026-06-29

IN THE MATTER OF A SECTION 45 PROCEEDING
Requesting Party: Chilly Moose Ltd.

Registered Owner: Moosehead Breweries Limited
Registration: TMA488,129 for MOOSE

BACKGROUND

[1] This decision involves a summary expungement proceeding under
section 45 of the Trademarks Act, RSC 1985, c T-13 (the Act) with respect
to registration No. TMA488,129 for MOOSE (the Mark) owned by Moosehead
Breweries Limited (the Owner) for use in association with “"Brewed alcoholic

beverages” (the Goods).

[2] At the request of Chilly Moose Ltd. (the Requesting Party), the
Registrar of Trademarks issued a notice under section 45 of the Act on
March 13, 2025. The notice required the Owner to show whether the Mark
was used in Canada in association with the Goods at any time within the
three-year period immediately preceding the date of the notice, that is
between March 13, 2022 and March 13, 2025 (the Relevant Period).
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[3] The relevant definition of “use” is set out in section 4(1) of the Act as

follows:

A trademark is deemed to be used in association with goods if, at the time of
the transfer of the property in or possession of the goods, in the normal
course of trade, it is marked on the goods themselves or on the packages in
which they are distributed or it is in any other manner so associated with the
goods that notice of the association is then given to the person to whom the
property or possession is transferred.

[4] In response to the Registrar’s notice, the Owner furnished the affidavit
of Patrick Oland, dated June 11, 2025, along with its Exhibits A to H.

[5] Both parties submitted written representations, but only the Owner
requested and attended an oral hearing. Following the hearing, the Owner
submitted a request for costs pursuant to section 74.1 of the Trademarks
Regulations, SOR/2018-227 (the Regulations), to which the Requesting
Party responded.

[6] For the reasons below, I conclude that the registration ought to be

maintained, with costs.

EVIDENCE

[7] Mr. Oland is the Owner’s Director and Chief Financial Officer and has

been employed by the Owner for approximately 29 years [para 1].

[8] Mr. Oland states that the Owner is the oldest privately owned
independent brewery in Canada, having been incorporated in New Brunswick
in 1928. It has brewed, bottled and packaged beer under a variety of
MOOSE trademarks since 1931 [para 2].

[9] Mr. Oland states that the Owner’s “family of MOOSE trademarks” has
become known internationally [para 3], that the moose and the word

MOOSE have become synonymous with the Owner through its extensive and
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long-term use in association with beer products, and that consumers
commonly refer to the Owner’s brewed alcoholic beverages as "MOOSE”
[paras 4 and 13].

[10] Mr. Oland states that the Owner has used various different label
designs and that, given the significance of the Mark, the Owner has

continued to feature it on its beer products [para 9].

[11] More specifically, Mr. Oland states that the Owner was using the Mark
on its brewed alcoholic beverages during the Relevant Period [para 15] and
provides some history and information about the Owner’s various beer

products [paras 4 to 12]. He attaches the following exhibits:

e photocopies of a bottle cap, tap handle and packaging used by the Owner
with MOOSE LIGHT beer from the 1980’s up to 2022 [para 4; Exhibit A];

e photocopies of samples of packaging/labels used by the Owner on its
MOOSE LIGHT LIME beer product launched in 2009 [para 5; Exhibit B];

e a copy of an article from Canadian Beer News dated June 22, 2010,
reporting the Owner’s launch of its MOOSE LIGHT BLACKBERRY brand,
together with an example of packaging [para 6; Exhibit C];

e sample packaging of the Owner’s MOOSE LIGHT RADLER beer beverage
first produced in April 2014 [para 7; Exhibit D];

e photocopies of samples of various packaging used by the Owner on its
“"MOOSE RADLER"” beer products since 2014 [para 9; Exhibit E];

e photocopies of labels displaying the Mark used during the Relevant Period
on the Owner’s cans of MOOSEHEAD RADLER brewed alcoholic beverages
(MOOSEHEAD WATERMELON RADLER and MOOSEHEAD STRAWBERRY
LEMONADE RADLER, hereinafter the MOOSEHEAD RADLER cans) [paras
10 and 11; Exhibit F]; and

e a copy of a sales report for the period of March 2023 to January 2025

and a sampling of invoices from the Relevant Period, both detailing sales
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of the Owner’s MOOSEHEAD RADLER cans bearing the labels in Exhibit F
[paras 11-12; Exhibits G-H].

ANALYSIS

Admissibility of the Evidence

[12] As a preliminary matter, the Requesting Party submits that the
Owner’s affidavit is defective and must be struck due to irregularities in its
execution, specifically its improper electronic notarization, which constitutes
a breach of "“mandatory” Canadian legal requirements. The Requesting Party
submits that courts and tribunals have consistently rejected electronically
notarized affidavits in such circumstances and relies on Performance Apparel
Corp v Uvex Toko Canada Ltd (2002), 25 CPR (4th) 284 (TMOB)
[Performance Apparel] and Perley-Robertson Panet Hill & McDougall v Early
Morning Productions Inc (1998), 87 CPR (3d) 347 (TMOB) [Perley-

Robertson].

[13] In response, the Owner submits that the Oland affidavit is properly
commissioned, that the Requesting Party did not provide any support for its
proposition that electronic notarization is a breach of the requirements of the
jurisdiction in which the document was commissioned, and that the cited

cases do not relate to improper electronic notarization.

[14] I agree with the Owner. I note that the Requesting Party does not
detail how the Oland affidavit was not properly commissioned, nor does it
provide any support with respect to the breach of any "mandatory” legal
requirements. Also, the cases relied upon by the Requesting Party indeed do
not relate to electronic notarization. In Performance Apparel, the affidavit
was simply not commissioned and in Perley-Robertson, some of the evidence
submitted was not included as part of an affidavit or statutory declaration.

Thus in neither case was the evidence at issue in prescribed form at all.
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[15] Furthermore, electronic notarization in and of itself does not
systematically invalidate or render evidence inadmissible [Baker & McKenzie
LLP v Miles Bramwell Executive Services Limited, 2025 TMOB 231 at para
25]; section IV.2.1.a of the practice notice Practice in section 45 proceedings
specifically states that the Registrar accepts affidavits or statutory
declarations commissioned remotely, provided they are in compliance with

the requirements of the jurisdiction in which the document is commissioned.

[16] In the present case, Mr. Oland states that the facts provided in his
affidavit are provided under oath. The affidavit was sworn before a
commissioner of oaths with a valid commission and the exhibits attached to
the affidavit are also each accompanied by a cover sheet signed by the same
commissioner. I therefore have no reason to doubt that the Oland affidavit
was properly commissioned. In view of the foregoing, the Requesting Party’s

submission that the Oland affidavit be deemed inadmissible is rejected.

Use Was Shown for the Goods

[17] The purpose of section 45 of the Act is to “clear deadwood” from the
register [Black & Decker Corporation v Method Law Professional Corporation,
2016 FC 1109 at para 12]. The evidence need not be perfect. Indeed, a
registered owner need only establish a prima facie case of use within the
meaning of sections 4 and 45 of the Act. This burden of proof is light and the
evidence must only supply facts from which a conclusion of use may follow
as a logical inference [Diamant Elinor Inc v 88766 Canada Inc, 2010 FC
1184 at para 9].

[18] The Requesting Party raises numerous issues with respect to the
Owner’s evidence. It is unnecessary to address those regarding Exhibits A
to E, mainly as the exhibited material does not pertain to the Relevant
Period. As conceded by the Owner at paragraph 16 of its written

representations, Exhibits A to E of the Oland affidavit are not put forward to
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show use during the Relevant Period, but rather to establish a pattern of

commercial use of the Mark.

[19] Regarding Exhibit F, the Requesting Party essentially submits that it
consists of undated digital mock-ups that lack “mandatory regulatory”
labeling and “conflate” the Mark with other trademarks. The Requesting
Party submits that this evidence “fails to demonstrate use of the [Mark],
instead improperly relying on composite marks that merely incorporate
elements of the [M]ark while creating an entirely distinct commercial

impression”. I disagree.

[20] Mr. Oland clearly states that the labels in Exhibit F were used by the
Owner on cans of beer beverages (radlers) sold during the Relevant Period.
Absent evidence to the contrary, an affiant’s sworn statements are to be
accepted at face value and must be given substantial credibility [Rubicon
Corp v Comalog Inc (1990), 33 CPR (3d) 58 (TMOB); Oyen Wiggs Green &
Mutala LLP v Atari Interactive, Inc, 2018 TMOB 79]. I see no reason here to

depart from this well-established principle.

[21] There is also nothing in the Act that precludes a trademark owner from
using more than one trademark at the same time [AW Allen Ltd v Warner-
Lambert Canada Inc (1985), 6 CPR (3d) 270 (FCTD) at 272].

[22] In any event, where a trademark is not used as registered, the
guestion is not whether it creates “an entirely distinct commercial
impression” but whether or not it has lost its identity and remains
recognizable [Registrar of Trade Marks v Compagnie Internationale pour
I'informatique CII Honeywell Bull SA (1985), 4 CPR (3d) 523 (FCA)].
Moreover, use of a trademark in combination with additional material
constitutes use of the trademark in itself, if the public, as a matter of first

impression, would perceive the trademark per se as being used. This is a
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question of fact, dependant on whether the trademark stands out from any
additional material, for example if such additional material is purely
descriptive or would be perceived as a separate trademark [Nightingale
Interloc Ltd v Prodesign Ltd (1984), 2 CPR (3d) 535 (TMOB)].

[23] In the case at hand, I am satisfied that the Mark is used as registered.
Indeed, the term MOOSE appears on top of the center of the exhibited
MOOSEHEAD RADLER can labels, separate from all other wording, designs or
elements—as per the label example reproduced below—including notably
from the tagline “"FIERCELY INDEPENDENT/FEROCEMENT INDEPENDANTE”
given its separation therefrom in position and text direction. As such, it is

unnecessary to address the question of deviation.
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[24] I am also satisfied that the sample invoices from Exhibit H show sales
of MOOSEHEAD RADLER cans to Canadian customers in various provinces
during the Relevant Period. This evidence of transfers of the Goods

displaying the Mark is further corroborated by the sales report in Exhibit G.

2026 TMOB 121 (CanLll)



[25] In view of the above, and as I accept that flavoured beer is a “brewed
alcoholic beverage”, I find the evidence as a whole is sufficient to establish
use of the Mark in association with the Goods in accordance with

sections 4(1) and 45 of the Act.

REQUEST FOR COSTS

[26] In its request for costs, the Owner essentially submits that—through
misrepresentations, misuse of artificial intelligence and/or attempted
deceit—the Requesting Party has engaged in unreasonable conduct that has
caused undue delay or expense in the proceeding. The Owner notably points
to the Requesting Party’s written representations containing references to
nonexistent exhibits, irrelevant case law, and misquotes of case law, the

evidence and the Act.

[27] In response, the Requesting Party essentially submits that this request
lacks merit because it is self-represented, there are no “examples or proof of
bad faith”, disagreement with its characterization of the evidence is not
“misconduct” and “minor citation errors” do not meet the threshold for a
costs award under the Regulations. The Requesting Party also submits that

the Owner’s own conduct warrants costs against it.

[28] I refuse to consider the Requesting Party’s request for costs against
the Owner as it was not timely filed per section 74.2(2) of the Regulations.
Further, I disagree with the Requesting Party that the Owner’s request lacks
merit as the Requesting Party’s written representations indeed raise a

number of concerns.

[29] The Requesting Party’s written representations inaccurately portray
some of the applicable legal principles and some of the evidence, including
through references to irrelevant issues (at paragraphs 11-14, for example)

and nonexistent exhibits (at paragraphs 16 and 35, for example) while also
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including allegations that the Owner fabricated evidence (at paragraphs 44-

45, for example).

[30] The Requesting Party’s written representations also inaccurately quote
case law (at paragraphs 12 and 51, for example), the Act (substituting
“services” in the original text with “goods” at paragraph 9) and include a
number of decisions that do not stand for the propositions or the principles
for which they are cited (such as Performance Apparel and Perley-Robertson,
above; and Porter v Don the Beachcomber (1966), 48 CPR 280 (Ex Ct)).

[31] Contrary to the Requesting Party’s contention, I do not consider
misrepresentations of the Act and case law as “"minor citation errors” and I
adopt the following comments of the Registrar in addressing such citations
[Nelligan O’Brien Payne v Amy French, 2025 TMOB 261 at paras 24-25]:

... The Requesting Party cites several decisions ... that do not stand for the
principles relied upon.

These citations could be the result of an innocent mistake or lack of
attention. They might also be the result of a failure to verify generative
artificial intelligence work products, or even an attempt to mislead the Board
or other party. Whatever the reason, these citations should not have been
included. Their inclusion causes misunderstanding and wastes time and
resources [BC Taco Restaurant Group Ltd, 2025 BCEST 134]. Courts have
stated that reliance on decisions that do not exist or do not stand for the
relied upon principles can lead to miscarriages of justice [Zhang v Chen,
2024 BCSC 285 at para 29; Ko v Li, 2025 ONSC 2965 at paras 14-17] and
have also awarded costs against the party that made those
misrepresentations [JRV v NLV, 2025 BCSC 1137; Hussein v Canada
(Immigration, Refugees and Citizenship), 2025 FC 1138].

[32] As for being self-represented, this does not excuse the Requesting
Party’s conduct. The Requesting Party is nonetheless responsible for
ensuring the accuracy of its submissions, including all legal references
[Llyod’s Register Canada Ltd v Munchang Choi, 2025 FC 1233, citing Choi v
Lloyd’s Register Canada Limited, 2024 CIRB 1146 at paras 73-79;]. Parties

are indeed accountable for their filings, whether or not they are self-
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represented [Specter Aviation Limited c Laprade, 2025 QCCS 3521 at para
57, citing E/-Hachem c Décary, 2012 QCCA 2071] and being self-represented
carries with it obligations of self-education [Arora v Canadian National
Railway, 2026 FC 82 at para 31, citing Rooke v Canada (Attorney General),
2018 FC 204 at para 23, citing MacDonald v Canada (Attorney General),
2017 FC 2 at paras 29-30].

[33] In the present case, the cumulative effect of the Requesting Party’s
inaccurate portrayal of evidence and legal issues, combined with its
misrepresentations of the Act and authorities in its written representations
extends well beyond creative advocacy and trivial citation mistakes. Whether
deliberate or not, this behaviour not only impacted the value of the
Requesting Party’s submissions, it unduly complicated the conduct of the
proceeding, requiring extra steps and expense on the part of the Owner as
well as extra time and resources on the part of the Registrar, and risked
misleading both. I cannot consider such conduct as otherwise than

unreasonable.

[34] Accordingly, per section 74.1(1)(b) of the Regulations, the Owner is
awarded costs corresponding to five times the fee set out in item 13 of the

schedule to the Regulations (which is currently of $595.06).
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D1SPOSITION AND ORDER

[35] Pursuant to the authority delegated to me under section 63(3) of the
Act, and in compliance with the provisions of section 45 of the Act, I
maintain the registration and order the Requesting Party to pay costs in the
amount of $2975.30 to the Owner forthwith.

Iana Alexova

Member

Trademarks Opposition Board
Canadian Intellectual Property Office
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Appearances and Agents of Record

HEARING DATE: 2026-03-24

APPEARANCES
For the Requesting Party: No one appearing

For the Registered Owner: Paul Braunovan
AGENTS OF RECORD

For the Requesting Party: No agent appointed

For the Registered Owner: Pratt McDermid
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