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DECISION
OVERVIEW

Issues on Appeal

[1] The Appellant disagrees with two overpayment decisions.

1. An October 2023 overpayment of $14,199 covering the period from October
2020 through September 2021; and

2. A March 24, 2025 overpayment of $21,348 for the period from October 2023
through January 2025. The Director assessed the overpayment as a result of
the interim assistance the Appellant received while awaiting a final decision in
SBT File 2310-06646.
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[2] The Appellant also alleges that she was discriminated against under the Ontario
Human Rights Code (the “Code”) on the basis of disability, economic status, and that her

local ODSP office engaged in reprisal.

PRELIMINARY ISSUE

[3] The Director argues in their written submissions that the Tribunal does not have
jurisdiction to hear an appeal regarding the October 2023 overpayment in the amount of
$14,199.00 as the Appellant’s appeal rights have lapsed. They argue there is no record the
Appellant ever requested a timely internal review of this decision. The legislated 30-day
timelines to request an internal review had lapsed and the Director refused to exercise its
discretion to extend the timelines. The Appellant argues that she was never officially notified
and only became aware following the outcome of her last appeal under SBT file 2310-
06646. The overpayment was allegedly assessed in October 2023 and relates to an
overpayment for the period of October 2020 to September 2021 which was covered in SBT
file 2310-06646.

[4] We are satisfied that the Tribunal has jurisdiction to hear the appeal of the October
2023 to assess an overpayment in the amount of $14,199.00 based on the completed

internal review decision of May 16, 2025.

[5] Section 22 of the Ontario Disability Support Program Act, 1997 (the “Act”) states, no
appeal may be commenced unless an internal review has been requested, and the request
for an internal review must be made within the prescribed time. Section 58 of the Ontario
Regulation 222/98 (the “Regulation”) clarifies that the prescribed time for requesting an
internal review is 30 days from the day the decision is received or deemed to have been
received. However, subsection 58(3) of the Regulation holds that:

(3) The Director may hold an internal review even if it was not requested within the

prescribed time if the Director is satisfied that the applicant or recipient was unable to

request an internal review within that time because of circumstances beyond his or

control.

[6] Pursuant to section 61(1) of the Regulation, the prescribed time for appealing a

decision of the Director is 30 days from the day the Director’s decision is final under clause
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20(3)(b) of the Act. Section 20(3)(b) of the Act outlines that a decision of the Director is final
on the earliest of the day the prescribed time for completing the internal review expires, the
day the results of the completed internal review are received, and the day the results of the
completed internal review are deemed to be received under section 50, if an internal review

has been requested.

[7] The Appellant in this case did not actually request an internal review of the October
2023 decision; however, by issuing an internal review decision on May 16, 2025, the
Director confirmed that they exercised their discretion under subsection 58(3) of the
Regulation to extend the legislated deadline and complete an internal review. Further,
through the issuance of an internal review decision, the Appellant was granted an
opportunity to appeal that decision under subsection 20(3)(b) within 30 days of the day the
results of the completed internal review are received. This is echoed in the Director's own
letter to the Appellant dated May 16, 2025 which notes “If you do not agree with the results
of the internal review, you may appeal this decision to the Social Benefits Tribunal. You

must appeal by June 19, 2025.”

[8] We find the Director's engagement with the outstanding overpayment amount in their
internal review decision enough to open the door to allow the Tribunal to consider the merits
of the overpayment. If it was the Director’s position that the Appellant was out of time to
request an internal review of this decision, then they should have said so in their internal
review decision letter. As such, we have considered the $14,199.00 overpayment as part of

this appeal.
DECISION
[9] The appeal is granted in part.

1. We are not satisfied that the October 2023 decision to assess an
overpayment in the amount of $14,199.00 was correct. Accordingly, the

overpayment is not recoverable.
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2. We are satisfied that the March 24, 2025 decision to assess an overpayment
in the amount of $21,348 is correct. Recovery of the March 2025

overpayment shall be delayed by 12 months from the date of this order.

3. We are not satisfied that the Appellant established that the Director’s
decisions gave rise to discrimination and / or reprisal under the Code.

REASONS AND ANALYSIS

[10] In coming to this decision, we have considered all of the available evidence, including
both the Appellant’s and Respondent’s written submissions filed in advance of the hearing,

and the Appellant’s sworn testimony.

[11] Itis the Appellant’s responsibility under s. 23(10) of the Act to demonstrate that it is

more likely than not that the Director’s decision was incorrect.

Procedural History

[12] In October 2023, the Appellant filed her appeal in 2310-06646 (Re), 2025 ONSBT
338 (CanLll). That appeal dealt with two decisions: 1) the Director’s July 2023 decision to
terminate her Ontario Disability Support Program (ODSP) benefits due to alleged assets in
excess and failing to provide information retroactive to January 2019, and 2) the Director’s
decision to assess an overpayment $103,143 covering the period from January 2019
through June 2023. At time the Appellant filed her appeal, she applied to the Tribunal for

interim assistance.

[13] In October 2023, the Appellant began receiving assistance pursuant to an Interim

Assistance Order issued by the Tribunal.

[14] InJanuary 2025, a final decision was rendered in SBT file 2310-06646. Member
Brown determined that the Director’s decision to terminate the Appellant's ODSP file as of
June 2023 was correct. However, Member Brown also determined that the Director’s
decision to assess an overpayment was not correct as he was satisfied that the Appellant
had provided the Director with information about her assets in 2019, and the Director waited
4 years to request further details allowing the overpayment to accrue. Accordingly, he

rescinded the overpayment decision.
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[15] On March 18, 2025, the Appellant's ODSP assistance was put on hold.
[16] On March 23, 2025 the Appellant requested an internal review of that decision.

[17] On March 24, 2025, the Director issued a decision to assess an overpayment for the
period of October 2023 to January 2025 during the time she received the interim assistance.
The Director indicated the total amount of the overpayment owing on the Appellant’s file as
of that date was $35,547.00. A decision was also made to cancel her benefits retroactive to
June 30, 2023.

[18] On April 28, 2025, the Tribunal received the Appellant’s appeal form. On her Appeal
form their Form1 the Appellant identifies their reasons for appeal as being “refused

assistance”, “overpayment”, and “assistance has been cancelled”.

[19] Atthe same time, the Appellant also filed a Notice of Human Rights Code
challenge on April 25, 2025. The Appellant alleges that representatives at her local ODSP
office discriminated against her on the basis of their disabilities, their economic status, and

engaged in reprisal.

[20] On May 16, 2025, the Director completed its internal review of the decisions made on
March 18, 2025 and March 24, 2025.

[21] On October 29, 2025, a prehearing conference was convened address procedural
issues raised by the scope of the human rights issues under appeal. The Tribunal ordered
that the matter proceed to a non-bifurcated hearing, as the Appellant’s Code challenge

centers around the actions of the Director as opposed to the legislation itself.
The Overpayment of October 2023

[22]  With regards to the overpayment rendered on October, 2023, in the amount of
$14,199 covering the period of October 2020 to September 2021, the Director submitted
that the Tribunal make a “No Order” ruling in respect of the Appellant’'s appeal of the
“old overpayment balance on her file”. The Director’'s submissions with respect to the

cause, creation, and calculation of the overpayment under appeal are vague. No one
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appeared as a representative for the Director at the hearing to provide any details

around creation of the overpayment.

[23] The Appellant argued that the first time she received notice of this overpayment

from October 2023 was in the letter of March 24, 2025. She argued that pursuant to the
internal review letter, the period of the overpayment coincided with the last overpayment
rendered that was delt with in SBT file 2310-06646, which dealt with all of the ODSP funds

she had been paid since she was established on benefits in January 2019.

[24] As indicated above, we were persuaded that we did have jurisdiction to address
the October 2023 overpayment as the matter was reopened when the Director
completed an internal review of that decision on May 16, 2026. Having considered the
testimony of the Appellant and having reviewed the written submissions of the Director, we
find that the Director failed to make a prima facie case in support of its decision. The appeal

must succeed in the absence of any reliable evidence to support the Director’s decision.

[25] Information provided by the Director about the overpayment was limited. The internal
review decision identified the date of decision as October 2023 and indicated the
overpayment, being $14,199, and the period being October 2020 to September 2021.
However, no reason was provided for the assessment of the overpayment, and no
calculation of the overpayment was provided. No decision letter was presented to the
Tribunal for consideration. No evidence was presented by the Director to show how the
overpayment was assessed. With no calculation details, no explanation for the figure listed
in the internal review decision, no detailed written submission on the cause, calculation, or
assessment of the overpayment, and no representative for the Director present at that the
hearing to address any of these issues, it is impossible for us to ascertain how the
overpayment in question was assessed or calculated. For all of the above reasons, we
cannot find that the decision of the Director to assess this overpayment was correct on a

balance of probabilities.

The Overpayment of March 24, 2025

[26] The Director indicates that the decision to issue an overpayment was made following

final outcome of SBT file 2310-06646, where Member Brown determined that the Director’s
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decision to find the Appellant was not eligible to receive support as of June 2023 was
correct. The Appellant argued that she won her appeal in SBT 2310-06646 in part and

therefore she should not be responsible for paying back the interim assistance.

[27] We are satisfied the Director’s decision to assess the overpayment was correct.
Member Brown determined that the Director’s decision to cancel the Appellant’'s benefits as
of June 2023 for failing to provide information and for having assets in excess of the
allowable limit was correct. As of that date she was not eligible for ODSP benefits. The
Appellant did not reapply for benefits, rather she made a request to the SBT for interim
assistance after making a claim of hardship pending the outcome of the appeal. Section 27
of the Act provides that if the amount of interim assistance provided exceeds the amount
that would have been payable under the final order of the Tribunal or Court during the period
for which interim assistance was provided, the amount of the excess shall be deemed to be
an overpayment. As she did not reapply for benefits, after her benefits were cancelled in
June 2023, itis not clear if she was financially eligible for receive benefits during the period
in which interim assistance was paid. Therefore, the Director’s decision to render an
overpayment for the period of October 2023 from the time she filed her appeal, to January

2025, when the final decision was rendered, is correct.

[28] The Appellant did not argue there was error in the calculation of the overpayment
amount, nor were we persuaded of same. The overpayment amount is for all assistance the
Appellant received under the interim assistance order. The Appellant did not dispute

receiving this amount

[29] With respect to the Appellant’s request that the overpayment not be collected, the
Tribunal has considered the Ontario Court of Appeal decision of Surdivall v. Ontario
(Disability Support Program), 2014 ONCA 240. In Surdivall, the Court addressed the need
for flexibility in the collection of overpayments in order to meet the objectives of the
legislation which includes accountability to the taxpayer. The Court held that the Act
provides the Director with a broad and flexible discretion as to whether to recover all, part, or
none of an overpayment as well as the method by which to recover an overpayment. The

discretion must be exercised reasonably taking account of the particular recipient’s individual
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circumstances. The Tribunal, on appeal, has the same broad and flexible discretion as the

Director has at first instance.

[30] The Tribunal often considers factors such as the reasons the overpayment occurred
including the extent to which the actions of the appellant contributed to the creation of the
overpayment, whether the appellant’s actions were intentional or innocent, whether
administrative error on behalf of the Director caused or contributed to the creation of the
overpayment, and the extent of the financial hardship the recovery of the overpayment

would cause to the appellant.

[31] The Appellant alleges that ongoing administrative errors of the Director amounted to
violation of her rights under the Code. The Appellant alleges that her caseworkers at her
local ODSP office discriminated against her on the basis of disability, her economic status,
and engaged in reprisal. With regards to her disability, she claimed that the Director
aggravated her disabilities by making continued administrative errors on her file, and argued
that she was being wrongly punished with these overpayments by the Director. She
submitted that the Director failed to accommodate her disabilities by relitigating the same
issue, by making repeated demands for evidence, by failing to proactively correct recurring
errors, by refusing to pause recovery activity during her appeal, and by engaging in
adversarial procedures. She submitted that after the overpayment decision was rendered,
the Director attempted to garnish her tax refunds in May 2025 to repay the overpayment
balance before this hearing was held. She said that doing so was a form of economic
discrimination. Finally, she submitted that the Director’s decision to render an overpayment
on March 24, 2025 was form of reprisal which was done so in response to her exercising her
appeal rights. When asked during the hearing the evidence she relied on to support her
claim, the Appellant said her written submissions but also admitted during the hearing that

her argument is based on “conjecture”.

[32] While disability and reprisal are grounds of discrimination under the Code, economic
disadvantage is not. The Appellant relies on the Court of Appeal decision in Falkiner v.
Ontario (Minister of Community and Social Services), 2002 CanLlIl 44902 (ON CA)
(“Falkiner”) which she submits stands for the principle that that depriving low-income women

of economic support for basic survival is discriminatory. However, it is not clear how Falkiner
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applies to the case at bar. In Falkiner the Court dealt with the definition of spouse under the
Family Benefits Act and how it contravened section 15 of the Canadian Charter of Rights
and Freedoms. We were not satisfied that taking steps to garnish her CRA income Tax
refund amounted to discrimination as the Director is not prevented from taking steps to
collect the overpayment while an appeal is ongoing unless there is an interim assistance
order in place that prevents them from doing so. There was no interim assistance order in
place in May 2025. As such we were not satisfied that the Director’s actions to attempt to

collect the overpayment amounted to a form of discrimination under the Code.

[33] With regards to her arguments around discrimination on the basis of disability and
reprisal, there was insufficient evidence that the Appellant received differential treatment and
the Appellant freely admitted that most of her argument was based on “conjecture” alone.
The Appellant’s written argument did not help to clarify her position. It is obvious the
Appellant relied on Artificial Intelligence software to draft her submissions. While doing so is
not prohibited, we found the argument confusing especially where caselaw was cited but it

was not clear how the case reference applied to the Appellant’'s matter.

[34] Having considered the testimony and written submissions of the Appellant there was
insufficient evidence to support that the decision made by the Director to assess the
overpayment arising from the interim order either discriminated against her on the basis of

disability, or was done with the intent to punish or retaliate against the Appellant.

[35] We are not satisfied that there was any administrative error contributed to the
creation of this overpayment. The overpayment of March 24, 2025 was rendered as a result
of the outcome of the decision under appeal. The Director rendered the overpayment for the

time in which her matter was before the Tribunal, from October 2023 to January 2025.

[36] With respect to financial hardship, the Appellant testified that she is not in receipt of
social assistance now, nor is she working. She testified that she has been living off a small
inheritance she received. She is currently living with her 17-year-old son who is in school.
She said that her rent is $1300 a month, and that she is currently behind in payment of her
rent by 3 months, although she has not received a notice of eviction. She said that in

addition to rent she pays approximately $100 a month for her cellphone, $100 per month for
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utilities. She must visit the foodbank each month and has $5000 in credit card debt. The
Appellant did not provide any documentation to corroborate her testimony with respect to

her financial circumstances.

[37] We were not persuaded that the Appellant’s testimony alone absent any
documentary evidence to support her testimony was sufficient to support a finding of
substantial hardship. This repayment of the interim assistance ultimately arose from
Member Brown’s final decision where he was satisfied that the Director’s decision that found
the Appellant was not eligible to receive financial assistance as of June 2023 for failing to
provide information and having assets in excess was correct. Given that finding, and absent
corroborating documentation, we are not satisfied that the Appellant’s testimony was
sufficiently reliable on its own to support that she suffers from a level of financial hardship as

contemplated in Surdivall that would warrant placing restrictions on recovery.

[38] However, we do recognise that as a former recipient of social assistance, the
Appellant must now rearrange her finances to repay the overpayment. Accordingly, we find
it is reasonable to delay recovery of the overpayment for 12 months to allow the Appellant

time to arrange her budget accordingly.

ORDER

[39] The Appeal is granted in part.

1. The Director’s decision of October 2023 decision to assess an overpayment in
of $14,199 covering the period from October 2020 through September 2021 is
rescinded. Any amounts already recovered from the Appellant shall be

returned to the Appellant.

2. The Director’s decision of March 24, 2025 to assess an overpayment of
$21,348 covering the period from October 2023 through January 2025 as a
result of the interim assistance received while awaiting a decision in 2310-
06646 is correct. Recovery of the overpayment shall be delayed by 12 months

from the date of this order.
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3. The Tribunal is not satisfied that the Director's decision to assess and recover

the overpayments gave rise to discrimination and or reprisal under the Code.

Signed by Adrienne Curran Date issued
June 25, 2026

Signed by Kara Denny
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