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Canadian Intellectual Property Office

THE REGISTRAR OF TRADEMARKS
Citation: 2026 TMOB 122
Date of Decision: 2026-06-29

IN THE MATTER OF A SECTION 45 PROCEEDING
Requesting Party: 14095863 Canada Inc.
Registered Owner: Moosehead Breweries Limited
Registration: TMA464,562 for THE MOOSE IS LOOSE

BACKGROUND

[1] This decision involves a summary expungement proceeding under
section 45 of the Trademarks Act, RSC 1985, c T-13 (the Act) with respect
to registration No. TMA464,562 for THE MOOSE IS LOOSE (the Mark) owned
by Moosehead Breweries Limited (the Owner) for use in association with

“Brewed alcoholic beverages” (the Goods).

[2] At the request of 14095863 Canada Inc. (the Requesting Party), the
Registrar of Trademarks issued a notice under section 45 of the Act on
March 24, 2025. The notice required the Owner to show whether the Mark
was used in Canada in association with the Goods at any time within the
three-year period immediately preceding the date of the notice, that is
between March 24, 2022 and March 24, 2025 (the Relevant Period).
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[3] The relevant definition of “use” is set out in section 4(1) of the Act as

follows:

A trademark is deemed to be used in association with goods if, at the time of
the transfer of the property in or possession of the goods, in the normal
course of trade, it is marked on the goods themselves or on the packages in
which they are distributed or it is in any other manner so associated with the
goods that notice of the association is then given to the person to whom the
property or possession is transferred.

[4] In response to the Registrar’s notice, the Owner furnished the affidavit
of Patrick Oland, dated August 20, 2025, along with its Exhibits A to D-2.

[5] Both parties submitted written representations, but only the Owner
requested and attended an oral hearing. Following the hearing, the Owner
submitted a request for costs pursuant to section 74.1 of the Trademarks
Regulations, SOR/2018-227 (the Regulations), to which the Requesting
Party responded.

[6] For the reasons below, I conclude that the registration ought to be

expunged, with costs.

EVIDENCE AND ANALYSIS

[7] Mr. Oland is the Owner’s Director and Chief Financial Officer and has
been employed by the Owner for approximately 29 years [para 1]. He states
that the Owner has sold beer in association with the Mark since 1992, that
the Mark is well-known and synonymous with the Owner’s various beer
products [paras 2 and 8] and that the Owner has used the Mark “extensively
and continuously since 1992 in association with ... brewed alcoholic
beverages (beer) products on point-of-sale signage at trade retail and in
[the Owner’s] consumer advertising” [para 4]. He attaches the following
exhibits:
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[8]

Photocopies of samples of outdoor posters, billboards and magazine
advertising used by the Owner between 1992 and 1995 [Exhibit A].

A photocopy of an online article published during the Relevant Period
relating to the Owner’s launch of new packaging and branding
“center[ed] around the moose” [Exhibit A-1].

A launch story used on the Owner’s social and digital media in May 2023
displaying the tag line A NEW MOOSE IS LOOSE. [Exhibit B].

A copy of a poster displaying the Mark used “at point of sale of [the
Owner’s] brewed alcoholic beverages (beer)” during the Relevant Period
in a contest implicating the purchase of such products [Exhibit C]. There
is no specific indication as to where this poster was actually located (i.e.
at which point of sale and where within that point of sale).

An image of a t-shirt displaying the Mark made available on the Owner’s
website and at its brewery on-site *“Moosehead Taproom” where beer is
also offered for sale together with other promotional items for beer
[Exhibit D-1].

A sales report for sales of the t-shirt in Exhibit D-1 made at the
“Moosehead Taproom” between November 24, 2024 and December 28,
2024 [Exhibit D-2].

At the hearing, the Owner conceded that the Mark is not shown on the

Goods themselves and that its evidence “is not as good”. The Owner

however argued that its evidence is nevertheless sufficient to establish use

and focused its submissions on the contest poster and t-shirt displaying the
Mark (Exhibits C, D-1 and D-2).

[9]

The Owner essentially argued that given the nature of its business,

together with the “iconic nature” of the Mark and goodwill associated with it,

it is obvious that the sale of beer and point of purchase displays bearing the

Mark in retail outlets, sales of t-shirts bearing the Mark at the point of sale of
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Owner’s on-site taproom and online, is use of the Mark on beer since the
Mark is clearly displayed and associated with the goods sold at the time of

transfer of possession of the beer. I disagree.

[10] Although the threshold for establishing use is low [Woods Canada Ltd v
Lang Michener (1996), 71 CPR (3d) 477 (FCTD)], and evidentiary overkill is
not required [Union Electric Supply Co Ltd v Canada (Registrar of Trade
Marks) (1982), 63 CPR (2d) 56 (FCTD)], sufficient facts must nevertheless
be provided to permit the Registrar to arrive at a conclusion of use of the
Mark in association with the Goods during the Relevant Period [John Labatt
Ltd v Rainier Brewing Co (1984), 80 CPR (2d) 228 (FCA)].

[11] In this regard, for the purposes of section 4(1) of the Act, some
evidence of transfer of the Goods in the normal course of trade in Canada is
necessary [see, for example, Molson Cos v Halter (1976), 28 CPR (2d) 158
(FCTD); Gowling, Strathy & Henderson v Royal Bank (1995), 63 CPR (3d)
322 (FCTD); and John Labatt Ltd v Rainier Brewing Co (1984), 80 CPR (2d)
228 (FCA)]. Such evidence can be in the form of documentation like
invoices, sales reports, but can also be through clear sworn statements
regarding volumes of sales, dollar value of sales, or equivalent factual
particulars [see, for example, 1471706 Ontario Inc v Momo Design srl, 2014
TMOB 79; and Smart & Biggar v Ecolab USA Inc., 2022 TMOB 47]. Offering
for sale is also not the same as actually selling [Michaels & Associates v WL
Smith & Associates Ltd (2006), 51 CPR (4th) 303 (TMOB); and Riches,
McKenzie & Herbert LLP v Cleaner’s Supply Inc, 2012 TMOB 211].

[12] In the present case, the evidence as a whole is not sufficient to
conclude, nor are there sufficient facts that would allow me to infer, that any
transfer of the Goods occurred during the Relevant Period. As indicated
above, Mr. Oland states that the Owner has sold beer in association with the

Mark since 1992. However, he provides no corroborating details or
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documentation. For example, there is no information as to the volume or
dollar value of the alleged beer sales, let alone during the contest as
advertised in the exhibited poster or at the Owner’s taproom where the
exhibited t-shirts displaying the Mark were made available and sold to
consumers. There are also no invoices or sales reports showing transfers of
beer. I do not believe that it would have been additionally burdensome for
the Owner to include a more detailed statement regarding beer sales and/or

to substantiate taproom beer sales as it did its t-shirt sales.

[13] In addition, display of a trademark in advertising is not in itself
sufficient to establish its use in association with goods unless there is also
evidence of notice of association at the time of transfer of property or
possession [Nissan Canada Inc v BMW Canada Inc, 2007 FCA 255]. As the
evidence fails to demonstrate any beer sales, it is unnecessary to determine
whether the contest poster or the t-shirts bearing the Mark served to

provide the required notice of association.

[14] In light of the above, I am unable to conclude that the Mark was used
within the meaning of sections 4(1) and 45 of the Act. There is also no

evidence before me explaining non-use.

REQUEST FOR COSTS

[15] Inits request for costs, the Owner essentially submits that—through
misrepresentations, misuse of artificial intelligence and/or attempted
deceit—the Requesting Party has engaged in unreasonable conduct that has
caused undue delay or expense in the proceeding. The Owner notably points
to similar behaviour of the Requesting Party in other cases before the
Registrar (relying on 14095863 Canada Inc v Abercrombie & Fitch Trading
Co, 2026 TMOB 28 at paras 12-13 and 14095863 Canada Inc v Abercrombie
& Fitch Trading Co, 2026 TMOB 29 at paras 11-12 [the Abercrombie & Fitch

section 45 cases]) and to the Requesting Party’s written representations
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containing references to irrelevant case law as well as misquotes or

misrepresentations of case law, the evidence and the Act.

[16] In response, the Requesting Party essentially submits that this request
lacks merit because the Registrar’s previous decisions resulted in no costs
award against it, it is self-represented, there are no “examples or proof of
bad faith”, disagreement with its characterization of the evidence is not
“misconduct” and “minor citation errors” do not meet the threshold for a
costs award under the Regulations. The Requesting Party also submits that

the Owner’s own conduct warrants costs against it.

[17] I refuse to consider the Requesting Party’s request for costs against
the Owner as it was not timely filed per section 74.2(2) of the Regulations.
Further, I disagree with the Requesting Party that the Owner’s request lacks
merit as the Requesting Party’s written representations indeed raise a

number of concerns.

[18] The Requesting Party’s written representations inaccurately portray
some of the applicable legal principles, including through references to
irrelevant issues (at paragraphs 11-14 and 18, for example). The Requesting
Party’s written representations also inaccurately quote case law (at
paragraphs 12 and 36, for example), the Act (substituting “services” in the
original text with “goods” at paragraph 9) and include a number of decisions
that do not stand for the propositions or the principles for which they are
cited (such as Porter v Don the Beachcomber (1966), 48 CPR 280 (Ex Ct)
and Brouillette Kosie Prince v Andres Wines Ltd (2004), 38 CPR (4th) 424
(FCTD)).

[19] Contrary to the Requesting Party’s contention, I do not consider

misrepresentations of the Act and case law as “minor citation errors” and I
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adopt the following comments of the Registrar in addressing such citations
[Nelligan O’Brien Payne v Amy French, 2025 TMOB 261 at paras 24-25]:

... The Requesting Party cites several decisions ... that do not stand for the
principles relied upon.

These citations could be the result of an innocent mistake or lack of
attention. They might also be the result of a failure to verify generative
artificial intelligence work products, or even an attempt to mislead the Board
or other party. Whatever the reason, these citations should not have been
included. Their inclusion causes misunderstanding and wastes time and
resources [BC Taco Restaurant Group Ltd, 2025 BCEST 134]. Courts have
stated that reliance on decisions that do not exist or do not stand for the
relied upon principles can lead to miscarriages of justice [Zhang v Chen,
2024 BCSC 285 at para 29; Ko v Li, 2025 ONSC 2965 at paras 14-17] and
have also awarded costs against the party that made those
misrepresentations [JRV v NLV, 2025 BCSC 1137; Hussein v Canada
(Immigration, Refugees and Citizenship), 2025 FC 1138].

[20] Also of note is that the Registrar made similar comments regarding the
Requesting Party’s written representations in the Abercrombie & Fitch
section 45 cases above and in the following recently decided opposition case
involving it Abercrombie & Fitch Trading Co v 14095863 CANADA INC, 2026
TMOB 87 at para 32. No costs were awarded in any of these proceedings

because none were requested.

[21] As for being self-represented, this does not excuse the Requesting
Party’s conduct. The Requesting Party is nonetheless responsible for
ensuring the accuracy of its submissions, including all legal references
[Llyod’s Register Canada Ltd v Munchang Choi, 2025 FC 1233, citing Choi v
Lloyd’s Register Canada Limited, 2024 CIRB 1146 at paras 73-79;]. Parties
are indeed accountable for their filings, whether or not they are self-
represented [Specter Aviation Limited c Laprade, 2025 QCCS 3521 at para
57, citing E/-Hachem c Décary, 2012 QCCA 2071] and being self-represented
carries with it obligations of self-education [Arora v Canadian National

Railway, 2026 FC 82 at para 31, citing Rooke v Canada (Attorney General),
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2018 FC 204 at para 23, citing MacDonald v Canada (Attorney General),
2017 FC 2 at paras 29-30].

[22] In the present case, the cumulative effect of the Requesting Party’s
inaccurate portrayal of legal issues combined with its misrepresentations of
the Act and authorities in its written representations extends well beyond
creative advocacy and trivial citation mistakes. Whether deliberate or not,
this behaviour not only impacted the value of the Requesting Party’s
submissions, it unduly complicated the conduct of the proceeding, requiring
extra steps and expense on the part of the Owner as well as extra time and
resources on the part of the Registrar, and risked misleading both. I cannot
consider such conduct as otherwise than unreasonable, all the more since it

has been recurring in several proceedings before the Registrar.

[23] Accordingly, per section 74.1(1)(b) of the Regulations, the Owner is
awarded costs corresponding to five times the fee set out in item 13 of the

schedule to the Regulations (which is currently of $595.06).

DISPOSITION AND ORDER

[24] Pursuant to the authority delegated to me under section 63(3) of the
Act, and in compliance with the provisions of section 45 of the Act, the
registration will be expunged. I also order the Requesting Party to pay costs
in the amount of $2975.30 to the Owner forthwith.

Iana Alexova

Member

Trademarks Opposition Board
Canadian Intellectual Property Office
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Appearances and Agents of Record

HEARING DATE: 2026-03-24

APPEARANCES
For the Requesting Party: No one appearing

For the Registered Owner: Paul Braunovan

AGENTS OF RECORD
For the Requesting Party: No agent appointed

For the Registered Owner: Pratt McDermid
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