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INTRODUCTION 

[1] This Application alleges discrimination with respect to services because of race, 

colour, place of origin, ethnic origin, creed, and sexual orientation, contrary to the 

Human Rights Code, R.S.O. 1990, c. H.19, as amended (the “Code”). 

[2] The Application stems from events that took place on November 30, 2019. On 

that evening, the applicant, Kanwar Anit Singh Saini, went to a bar/club operated by the 

respondent, Army, Navy & Air Force Veterans in Canada Owls 306 to celebrate a friend 

of a friend’s birthday. The respondent is a not-for-profit organization that operates the 

bar/club on Dovercourt Road, Toronto. The respondent has a “no hats / no headgear” 

policy that is based on a Canadian Armed Forces policy that hats are to be removed 

indoors to honour the honoured fallen. 

[3] The applicant self-identifies as a brown and openly gay man, and is a member of 

the Sikh faith. The applicant says he was wearing a South-African or British-style turban 

that evening. He said the style of turban is not a Dumalla or Tedi-style turban.  

[4] The applicant was permitted to enter the bar/club. The applicant and his group 

were permitted to order drinks and were served in the bar/club. What occurred inside the 

bar/club is the subject of conflicting testimony. The applicant testified that he was 

approached by Joel Sundarsingh, who told him to leave because his headwear was not 

a turban. Mr. Sundarsingh denied asking the applicant to leave and testified that he 

merely approached him because he was unfamiliar with the style of turban. The 

applicant testified that the interaction took approximately 2 minutes. 

[5] The issue I must decide is whether the applicant has established on a balance of 

probabilities that the respondent violated the Code. I must determine whether the 

respondent’s doormen’s requests upon entry to the applicant and his friends to comply 

with the “no hats / no headgear” policy constitutes adverse treatment. The central issue 

in this case is whether the applicant was asked to leave the bar/club because of his 

creed or turban. While the applicant raised Code-grounds other than creed, his 
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pleadings and the evidence did not focus on anything other than interactions that 

evening regarding his turban.  

[6] For the reasons that follow, I find that the respondent requesting patrons, 

including the applicant, to comply with its “no hats / no headgear” policy was not adverse 

treatment under the Code because the policy applied to everyone and an appropriate 

exception was made for the applicant’s turban. I also find that the applicant has not 

presented sufficient clear, cogent and convincing evidence that he was asked to leave 

the bar/club. This case turns on the lack of supporting evidence given the conflicting 

testimony before the Tribunal that cannot be reconciled and the applicant’s failure to 

follow the Tribunal’s directions to file a detailed witness statement. This is a “he said, he 

said” situation and the applicant has not persuaded the Tribunal that his version of what 

occurred is reliable. 

[7] It is helpful to identify what this case is not about. This case is not about whether 

the Tribunal recognizes that a turban is religious headwear. It is. This Tribunal, other 

human rights tribunals, and the courts have recognized that in specific employment-

related cases that a duty to accommodate a person’s creed to wear a turban arises 

and/or that neutral dress code rules excluding turbans must be supported by bona fide 

occupational requirements. See Loomba v. Home Depot Canada, 2010 HRTO 1434, 

Singh v. Royal Canadian Legion, Jasper Place (Alta.), Branch No. 255, 1990 CanLII 

12453 (AB HRC), Bhinder v. Canadian National Railway Co., 1985 CanLII 19 (SCC) 

[1985] 2 SCR 561, and Sehdev v. Bayview Glen Junior Schools Ltd., 1988 CanLII 8934 

(ON HRT). 

[8] This case is also not about whether the respondent’s “no hats / no headgear” 

policy is reasonable and/or should be changed. The applicant did not file his Application 

under subsection 34(5) of the Code and did not file consents for him to speak on behalf 

of others. The Code does not permit an individual to bring a public interest application, 

either on their own, or in conjunction with an individual case. See Carasco v. University 

of Windsor, 2012 HRTO 195.  
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[9] This case is focussed on what happened to the applicant and not hypothetical 

persons who might wear a turban, a Kippah or a yarmulke or other religious clothing. 

MERITS HEARING 

[10] The Tribunal conducted a one-day merits hearing on April 7, 2026. The applicant 

provided oral testimony and called one witness, Blake Mawson, who was his friend and 

who was at the bar/club with him that evening. The respondent called one witness, Joel 

Sundarsingh, who is a vice-president of the respondent and off-duty that evening. The 

Tribunal entered 4 documents as exhibits, including the Application, which the applicant 

adopted as his evidence in chief, the witness statement of Blake Mawson, which was 

adopted as evidence in chief, the witness statement of Joel Sundarsingh, which was 

adopted as his evidence in chief, and the witness statement of Andrew Laukkanen, who 

did not attend the merits hearing and did not provide oral testimony. 

[11] The Tribunal has the authority pursuant to Rule 1.7(w) of the Tribunal’s Rules of 

Procedure (the “Tribunal’s Rules”) and section 15 of the Statutory Powers Procedure 

Act, R.S.O. 1990, c. S.22, as amended, to admit a witness statement into evidence at a 

hearing whether or not it is proven under oath or affirmation or is admissible in a court. 

Hearsay evidence in an unsworn and untested witness statement may be accepted at 

the discretion of the Tribunal. 

[12] The Tribunal informed the parties that it was considering entering the witness 

statement of Andrew Laukkanen as an exhibit and asked the parties for their oral 

submissions. After both parties reviewed the witness statement of Andrew Laukkanen, 

they agreed that the Tribunal could enter the witness statement as a documentary 

exhibit. With the consent of the parties, the Tribunal marked the witness statement as an 

exhibit. The parties were both given the opportunity to make oral closing submissions 

relating to the evidence contained therein, and they did not. The Tribunal indicated that it 

would give the evidence in the witness statement of Andrew Laukkanen the weight that 

it deserved in the circumstances. 
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PROCEDURAL BACKGROUND AND PRELIMINARY RULINGS 

[13] The process leading up to the merits hearing was case managed because the 

applicant repeatedly failed to follow the Tribunal’s Rules and my directions.  

Procedural Background 

[14] The procedural background in this case is important because the parties were 

given full opportunity to file evidence with the Tribunal in order to make their case. I 

recognized that the parties were both self-represented and took appropriate steps to 

ensure they knew what was expected of them and had the opportunity to ask questions 

about the Tribunal’s processes. 

[15] Self-represented litigants and non-lawyers frequently appear before the Tribunal. 

The Tribunal makes every effort to facilitate their ability to fully participate in the 

proceedings. I followed the Statement of Principles on Self-represented Litigants and 

Accused Persons (2006) established by the Canadian Judicial Council (the “Statement 

of Principles on Self-Represented Litigants”). I case-managed the Application and 

provided guidance to the parties in accordance with those principles. 

[16] The Statement of Principles on Self-represented Litigants  does not change the 

substantive or procedural law. See Oliveira v. Oliveira, 2021 ONSC 5038 at paragraph 

35 and Galuego v. Carecor Health Services, 2026 HRTO 432 at paragraph 70 

(“Galuego”). 

[17] Self-represented parties appearing before this Tribunal must comply with the 

Code, the Tribunal’s Rules, practice directions, and all directions, rulings, and orders 

issued by the Tribunal. Enforcing these procedural requirements is fair. Informing self-

represented parties of their responsibilities and enforcing the governing rules and 

procedures ensures fairness for all participants. See Galuego, paragraph 71. 

The Reply 

[18] The applicant filed a Reply to the respondent’s Response on June 12, 2020.  
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[19] Rules 9.1 and 9.2 of the Tribunal’s Rules provide as follows: 

9.1 An applicant who intends to prove a version of the facts different from 
those set out in a Response must deliver and file a Reply in Form 3 setting 
out the different version, unless it is already contained in the Application. An 
applicant may also reply to any other matter raised in the Response. 

9.2. The Reply must deal only with new matters that are raised in the 
Response. 

[20] Rule A7.1 of the Tribunal’s Rules provides as follows: 

All persons participating in proceedings before or communicating with the 
Tribunal must act in good faith and in a manner that is courteous and 
respectful of the Tribunal and other participants in the proceeding. 

[21] Reading Rules A7.1 and 9 of the Tribunal’s Rules together, an applicant may 

respond to matters raised and deal with new matters raised in the Response, but must 

do so with courtesy and respect. A Reply is part of the applicant’s pleadings and should 

remain factual rather than containing argumentative comments and questions directed 

at the respondent and/or the Tribunal. 

[22] The applicant’s Reply includes argumentative comments and questions directed 

at the Response, as well as statements that are dismissive and disrespectful in tone. For 

example, the applicant’s comments include the following: 

 Maybe these doormen, shouldn’t be doormen? 

 So then Joel lied to me that night? I have several witnesses who were 
standing right there. Again, what’s the point? 

 I apologize, but if Joel felt threatened, then clearly he’s a bigot because I 
had zero movement or aggression towards him. 

 I also want to remind the HRTO and Frederick these events happened 
about 2 weeks after Don Cherry polarized the country with his comments on 
immigrants as “they” and uniformly unpatriotic and not wearing poppy 
flowers around Remembrance Day - all unfounded, sweeping and racist 
assumptions. It’s not hard to imagine the kinds of conversations that go on 
at this establishment - it doesn’t have anything to do with the race of Joel, 
or how dark and gay their members are. It starts from the top down, and 
Frederick is culpable. 
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 I have many stories as well to elicit sympathy - I will share should 
someone here need to know. 

 Frederick - you and Joel require some form of exposure to Toronto, or 
the world at large. This isn’t an exemption or an excuse. This is pathetic. 

[23] Such elements of the Reply do not address new matters raised in the Response 

and, therefore, fall outside the scope of a proper reply under Rule 9 of the Tribunal’s 

Rules and is disrespectful in content and tone. Accordingly, the Tribunal finds that most 

of the Reply does not comply with Rule 9 of the Tribunal’s Rules and does not constitute 

proper pleadings. The Tribunal will disregard those portions of the Reply that exceed the 

permitted scope and will not consider them further in determining the Application. 

Case Management Conference Call (“CMCC”) and Case Assessment Direction (“CAD”) 

[24] The Tribunal held a CMCC on June 17, 2025 to provide guidance to the parties 

about the pre-hearing disclosure steps that parties must take to prepare for the merits 

hearing. At the CMCC, I responded to the parties procedural questions. 

[25] At the CMCC, I explained to the parties that they should be familiar with the 

Tribunal’s Rules and comply with them and the Tribunal’s Practice Directions. I 

explained that the applicant bears the onus in a merits hearing before the Tribunal and 

must prove their case on a balance of probabilities. I also explained the pre-hearing 

requirements to exchange arguably relevant documents with each other, file and 

exchange books of documents and witness statements for each witness, including the 

applicant, and to file case law. I explained that following pre-hearing procedural steps 

was important so that the merits hearing could be conducted in a fair, just, and 

expeditious manner. 

[26] At the CMCC, the parties agreed that the Tribunal should put aside April 7 and 8, 

2026 for the merits hearing. The parties understood that the merits hearing would likely 

take one day, but that a second day was reserved in case all the potential witnesses 

identified by the parties at the CMCC would be called to testify. 
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[27] The Tribunal issued a CAD on June 20, 2025 summarizing what was discussed 

at the CMCC. At paragraph 5 of the CAD, the Tribunal wrote the following in bold letters: 

Please review this CAD carefully. If a party does not fully comply with the 
directions in this CAD, there are serious consequences. 

[28] Paragraphs 9-11 of the CAD summarized the discussion at the CMCC regarding 

the onus in a merits hearing. Paragraph 12 memorializes that the Tribunal “asked the 

parties if [they] had any questions and both indicated that they did not”. 

[29] Paragraph 13 of the CAD sets out the issues to be decided at the merits hearing. 

[30] Paragraphs 14-33 set out the pre-hearing disclosure procedures to be followed. 

Importantly, paragraph 27 of the CAD directs the parties to file a witness statement for 

each proposed witness to be called at the merits hearing, including the applicant. 

Paragraph 27 of the CAD states: 

Within 90 days of the date of this CAD, each party must deliver to the other 
party and file with the Tribunal in respect of each non-expert witness on its 
witness list a detailed witness statement setting out the witness's proposed 
evidence. This must include a written witness statement for every witness 
listed above if they will be called at the merits hearing, including the 
applicant. [Emphasis original] 

[31] At the CMCC, I explained why each witness was required to file a detailed 

witness statement. Paragraph 29 of the CAD states as follows: 

It is the Tribunal’s intention that each witness’s witness statement or expert 
report, as the case may be, will be adopted under oath by the witness 
instead of providing oral evidence-in-chief. The witness will then be cross-
examined under oath on their witness statement or expert report by the 
party opposite. For this reason, each witness statement and expert report (if 
any) must set out in detail all of the evidence of the witness and reference 
all documents the witness intends to rely on. The witness should refrain from 
including legal argument in their witness statement. [Emphasis original] 

[32] Paragraphs 19-22 of the CAD address the exchange and filing of books of 

documents. Paragraph 19 of the CAD directs the parties to deliver to the other party and 

file with the Tribunal a list of documents upon which the party intends to rely and a copy 
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of each document on the list. At paragraph 20, the Tribunal sets out that the parties may 

not rely upon documents not set out on the document list and not filed with the Tribunal. 

[33] At paragraph 33 of the CAD, the parties were directed to file case law at least 14 

days prior to the first day of the merits hearing. The Tribunal directed the parties to 

provide PDF copies of the case law and to highlight the portions they would be referring 

to. At paragraph 41, the Tribunal stated in bold letters: 

Except as set out in this CAD, the parties shall not file any other submissions 
or information with the Tribunal prior to the Merits Hearing unless and until 
instructed otherwise by the Tribunal. 

Non-Compliance with the CAD 

[34] Notwithstanding the clear directions at the CMCC and in the CAD, the applicant 

did not file a witness statement for himself. The applicant filed the witness statement of 

Blake Mawson and the witness statement of Andrew Laukkanen. The applicant also did 

not file a book of documents. The applicant filed a short medical note dated September 

16, 2025 signed by Dr. Nanky Rai. 

[35] The respondent filed a witness statement for Joel Sundarsingh. They did not file a 

book of documents.  

Preliminary Rulings 

[36] At the start of the merits hearing, the applicant informed the Tribunal that Andrew 

Laukkanen could not be reached and would not be present to testify at the merits 

hearing. The applicant stated that he intended to rely upon Andrew Laukkanen’s witness 

statement. The applicant had not requested a summons for Andrew Laukkanen even 

though the process was discussed at the CMCC and set out at paragraph 26 of the 

CAD. 

[37] The applicant also stated that Dr. Nanky Rai would not be testifying at the merits 

hearing and that he intended to rely upon the medical note that he had filed along with 
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two other medical notes that had not been sent to the Tribunal. The applicant had not 

requested a summons for Dr. Rai.  

[38] At the start of the merits hearing when the Tribunal was listing the documents in 

the file that had been reviewed, a representative of the respondent other than Mr. 

Morrison asked about certain documents the respondent had obtained that were not 

filed with the Tribunal. The respondent’s representative confirmed that the documents 

had not been filed.  

[39] At the start of the merits hearing after the opening instructions were provided, the 

Tribunal addressed preliminary issues involving the parties failure to follow the 

Tribunal’s directions in the CAD for pre-hearing disclosure. The Tribunal addressed the 

following: 

a. The applicant’s failure to file a witness statement for himself; 

b. The applicant’s failure to file a book of documents; 

c. The respondent’s failure to file a book of documents; 

d. The respondent’s failure to file case law; and 

e. The applicant’s failure to comply with the Tribunal’s directions regarding 
the filing of case law. 

The applicant’s failure to file a witness statement 

[40] The applicant admitted that he did not file a witness statement for himself. While 

the applicant stated that he understood that he did not have to file a witness statement 

and could rely upon the Application, I drew his attention to paragraph 29 of the CAD that 

directed otherwise. 

[41] The applicant argued that even though he did not file a witness statement, he had 

sent a written statement to the respondent. The applicant took the position that he 

should be permitted to testify. The Tribunal asked the applicant when this occurred and 

after reviewing his records, the applicant replied August 15, 2025. The Tribunal 

reviewed its records and determined that the applicant was referring to the exchange of 
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arguably relevant documents and the filing of the Form 23 “Statement of Delivery” with 

the Tribunal. The Tribunal did not receive a copy of the written statement from the 

applicant on August 15, 2025 or thereafter. 

[42] The applicant also stated that he had misunderstood the requirement to file a 

witness statement. However, this is inconsistent with the email the applicant sent to the 

Tribunal to confirm the delivery of arguably relevant documents to the respondent. In the 

email dated August 15, 2025, the applicant wrote, in part, as follows: 

Attached are my non-privileged documents. I will submit my witness 
statements and final doctor's report within the next 30 days, like the CAD 
mentions. 

[43]  The Tribunal is of the view that this email authored by the applicant refers to the 

instructions in the CAD to file witness statements with the Tribunal and that he had read 

paragraph 29 of the CAD. 

[44] I referred the parties to Rule 5.7 of the Tribunal’s Rules, which provides as 

follows: 

Where a party seeks to present evidence or make submissions with respect 
to a fact or issue that was not raised in the Application, Response, Reply, or 
in the materials filed under Rule 16 or 17, the Tribunal may refuse to allow 
the party to present evidence or make submissions about the fact or issue 
unless satisfied that there would be no substantial prejudice and no undue 
delay to the proceedings. 

[45] I also referred the parties to Rule 17.4 of the Tribunal’s Rules, which states: 

No party may present a witness whose name and summary of evidence was 
not included in a witness list and delivered and filed in accordance with 
Rules 17.1 and 17.2 or present an expert witness if material has not been 
delivered and filed in accordance with Rule 17.3, except with the permission 
of the Tribunal. 

[46] I also referred the parties to the directions in the CAD. 
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[47] I asked for oral submissions from the parties as to what the Tribunal should do. 

The respondent stated that they did not know how to respond. The applicant asked to be 

permitted to testify at the hearing and send his written statement to the Tribunal. 

[48] To address this procedural deficiency of the applicant’s failure to file a witness 

statement and/or give the Tribunal and the respondent the opportunity to know the 

evidence he planned to give, while maintaining fairness to the respondent, I proposed 

two options for the parties’ consideration: 

a. The Tribunal could adjourn the first hearing date to permit the applicant 
to file a witness statement, allow the respondent sufficient time to review it, 
and then commence the merits hearing on April 8, 2026. If these steps were 
taken, the applicant would be permitted to adopt the contents of his witness 
statement as his evidence-in-chief and would be cross-examined by the 
respondent and asked questions by the Tribunal about what happened. The 
applicant would be allowed to provide additional oral testimony arising from 
cross-examination and Tribunal questions; or 

b. The Tribunal could permit the applicant to adopt the contents of his 
Application as his evidence-in-chief, and allow the respondent to 
cross-examine the applicant. The Tribunal would engage in active 
adjudication and to ask questions regarding the events at issue. The 
applicant would then be allowed to provide re-examination evidence limited 
to matters arising from the questions posed, without introducing new 
testimony that ought to have been included in a witness statement. 

[49] I informed the parties that I was attempting to strike a procedurally fair balance 

that prevented unfair surprise to the respondent while also giving the Tribunal an 

opportunity to receive oral testimony from the applicant. I was clear with the applicant 

that if he testified, he would not be permitted to add new allegations not set out in the 

Application. 

[50] Both the applicant and the respondent stated that they did not wish to adjourn the 

hearing and both the applicant and the respondent agreed and stated that the option 

that allowed the applicant to adopt the contents of his Application would be procedurally 

fair in the circumstances. 
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[51] Based on the parties agreement to my proposal, the applicant was permitted to 

testify at the merits hearing subject to the process and restrictions that had been 

discussed. Where the applicant tried to introduce new in-chief testimony during re-

examination, I indicated that the new evidence would not be allowed or considered. 

Where the applicant’s testimony focussed on what happened between him and Mr. 

Sundarsingh, I allowed it because I had asked the applicant questions about those 

events. 

The applicant’s and the respondent’s failures to file books of documents 

[52] I raised with the parties that they had not filed books of documents. I 

acknowledged that the applicant filed a medical note from Dr. Nanky Rai dated 

September 16, 2025.  

[53] The applicant acknowledged that he did not file a book of documents. The 

applicant stated that he had two other medical notes, however these medical notes were 

not filed at the same time as the September 16, 2025 medical note. The applicant also 

stated he provided arguably relevant documents to the respondent. The applicant asked 

to be permitted to file documents during the hearing. 

[54] The respondent acknowledged that they did not file a book of documents. They 

did not ask permission to file documents late. 

[55] I referred the parties to Rules 5.7 and 16.4 of the Tribunal’s Rules. Rule 5.7 has 

been set out above. Rule 16.4 provides: 

No party may rely on or present any document not included on a document 
list and provided to other parties in accordance with Rule 16.1 and 16.2, and 
filed with the Tribunal under Rule 16.3, except with the permission of the 
Tribunal. 

[56] I also referred the parties to paragraph 20 of the CAD, which restated Rule 16.4. 
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[57] To address this procedural deficiency of the parties’ failure to file books of 

documents that may contain new evidence, while maintaining procedural fairness, I 

proposed: 

a. To adjourn the first hearing date to permit the parties to file their 
documents. I offered to work late to review the documents that needed to 
be filed before the end of the Tribunal’s business day. The merits hearing 
would commence on April 8, 2026. On that hearing date, the parties would 
be able to refer to their documents; or 

b. I would refuse to allow both parties to file documents at the hearing. 

[58] Both parties stated that they did not want me to adjourn the hearing. Both parties 

confirmed that their documents were not critical to their case. Based on these requests, I 

did not permit the filing of new documents at the hearing. 

The parties’ failure to comply with the Tribunal’s directions regarding the filing of case 
law 

[59] The applicant and the respondent did not file case law by the deadline set out in 

the CAD.  

[60] In a March 26, 2026 Endorsement, I reminded the parties of their obligation to file 

case law. After the Endorsement was issued, the applicant filed a list of cases with brief 

written submissions about the cases. I had not asked the parties to file written 

submissions in the CAD or Endorsement. The applicant had been previously reminded 

to not file written communications with the Tribunal unless instructed to do so. 

[61] In the CAD, the Tribunal asked for a list of cases with PDF copies of the cases 

where the relevant portions of the case were highlighted. The applicant did not send 

PDF copies of the cases or links to the cases.  

[62] During the merits hearing, I asked the applicant whether he used artificial 

intelligence (AI) to prepare the list of cases. The applicant admitted that he used AI to 

prepare the list of cases, the citations for the cases, and generate the written 
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submissions. The applicant said in response to my query that he reviewed the cases 

and supplemented the written submissions based on his reading of the cases. 

[63] At the merits hearing, I proposed to review the applicant’s cases, listen to the 

parties oral submissions, and base this decision on the Tribunal’s knowledge of the 

applicable case law, including the applicant’s cases to the extent the cases were 

relevant. Both parties agreed with this approach. 

[64] I have taken time to look up the applicant’s cases and review them. Some of the 

applicant’s written submissions regarding the case law appear to be fake legal citations 

or improper case summaries that may be dubbed “hallucinations”. When checked to see 

if the cases are real or supported propositions of law, I discovered many were 

hallucinations in some form. For example, the applicant cited Battlefords and District Co-

operative Ltd., v. Gibbs, 1996 CanLII 187 (SCC), [1996] 3 SCR 566 as setting the 

governing legal test for prima facie discrimination. It does not. The Tribunal usually cites 

Moore v. British Columbia (Education), 2012 SCC 61 (“Moore”) at paragraph 33 for the 

prima facie test.  

[65] As another example, the applicant provided the citation for Peart v. Peel Regional 

Police Services Board, as [2006 ONCA 447]. This is not a correct citation. The correct 

citation is 2006 CanLII 37566 (ON CA). The applicant states that the Ontario Court of 

Appeal confirmed the prima facie test in this case. However, this is a case involving 

police misconduct and a reasonable apprehension of bias. I have reviewed the case and 

it does not stand for the proposition presented by the applicant. 

[66] As another example, the applicant referred to Kambere v. 1476392  Ontario Inc. 

and does not provide a citation other than (“HRTO”). No such case is locatable in 

CanLII. Similarly, the applicant refers to Stucky v. Chicken Farmers of Ontario and 

provides the citation for Chopra v. Kratiuk, 2009 HRTO 109 (“Chopra”). This case does 

not stand for the remedy related propositions put forward by the applicant. Chopra is an 

interim decision that addresses a request for order during proceedings to stop reprisals. 

I could not find a case in CANLII with the style of cause given by the applicant. 
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[67] A party is responsible for the accuracy of submissions made to the Tribunal. The 

Tribunals Ontario’s Practice Direction on the Use of Artificial Intelligence (AI) in Tribunal 

Proceedings (April, 2025) is publicly available on Tribunals Ontario’s website. The 

applicant’s decision to use AI without checking the accuracy of the information shows a 

lack of respect for the Tribunal’s scarce resources because it adds to the time the 

Tribunal must take to verify his case law and legal argument. 

[68] I note that if the applicant had followed my directions given at the CMCC and set 

out in the CAD to provide PDF copies of the cases, he could have identified hallucinated 

citations in the information provided by AI. Also, if the applicant had provided copies of 

the cases, I would have had before me the copies of the cases he said he reviewed. I 

cannot stress enough the importance of following Tribunal directions and to check 

citations and information when AI is used. Taking the time to check the information 

provided ensures that the cases presented to the Tribunal are not hallucinations and do 

exist, and that the Tribunal can consider the case law the party is relying upon. 

[69] Due to the degree of hallucinated cases provided by the applicant, the failure to 

follow the Tribunal’s directions to provide PDF copies of cases and his limited 

references to his cases in his oral closing submissions, I have not relied on his cases in 

rendering this decision. Further and more importantly, none of his cases assist the 

Tribunal in resolving the inconsistencies in the evidence before the Tribunal. 

[70] During the merits hearing, I confirmed with the parties that since they were both 

self-represented litigants, the respondent had not filed any case law and the applicant 

filed limited case law that I would include relevant cases in this Decision that were based 

on my experience. Both parties agreed to this approach. 

Exclusion of Witnesses 

[71] It is well-established that courts and tribunals have the discretionary power to 

exclude witnesses from the court or hearing room until such time as it is necessary for 

them to give their evidence. The rationale for making such an exclusion order is as 

follows: 
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The purpose of excluding witnesses is to preserve a witness’ testimony in 
its original state. A witness listening to the evidence given by another may 
be influenced by the latter’s testimony, and accordingly change his evidence 
to conform with it. Also, by being present in the courtroom and listening to 
testimony prior to giving his evidence, he or she may be able to anticipate, 
and thereby reduce the effectiveness of, the cross-examination that will 
ultimately be faced. It may also facilitate collusion by allowing a witness to 
tailor the evidence to fit that of another. An order excluding witnesses seeks 
to eliminate this potential unfairness. Moreover, exclusion of witnesses may 
reveal earlier collusion. The similarity of language and phrases used may 
expose the fact that the witnesses had compared their version of events and 
memorized consistent stories:  Asad v. Kinexus Bioinformatics, 2008 
BCHRT 293 (CanLII) at paras. 753-754 and Sopinka, Lederman and 
Bryant: The Law of Evidence in Canada, 2nd ed. (Markham: Butterworths, 
1999) at para. 16.14. 

[72] Based on the parties’ pleadings, I determined that a core factual dispute in the 

case centered on an interaction between the applicant and Mr. Sundarsingh and 

whether the applicant was asked to leave the bar/club. Since the applicant and Mr. 

Sundarsingh were both parties to the interaction and Blake Mawson was also at the 

bar/club, procedural fairness could be ensured by not permitting the witnesses to hear 

each other’s testimony and tailoring their evidence.  

[73] The Tribunal exercised discretion pursuant to Rule 1.7(w) of the Tribunal’s Rules 

to order the exclusion of witnesses. The Tribunal placed Blake Mawson in a Zoom 

breakout witness room until it was his turn to testify. The applicant was instructed to not 

communicate with him during the hearing. 

[74] A number of representatives of the respondent were using one computer to 

participate in the hearing and observe the hearing. Mr. Sundarsingh was in the same 

room as the other persons from the respondent. The Tribunal asked Mr. Sundarsingh to 

go and wait in a different room until it was his turn to testify. The Tribunal instructed the 

representative of the respondent and other observers from the respondent to not 

communicate with Mr. Sundarsingh. The Tribunal went into the lunch hour to receive the 

testimony of Mr. Sundersingh to ensure no one spoke to Mr. Sundarsingh about 

testimony received during the hearing. 
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LEGAL FRAMEWORK 

Relevant Legal Provisions 

[75] At the CMCC and the hearing, the applicant confirmed that section 1 of the Code 

was the only relevant provision to the Application. 

Services 

1. Every person has a right to equal treatment with respect to services, 
goods and facilities, without discrimination because of race, ancestry, place 
of origin, colour, ethnic origin, citizenship, creed, sex, sexual orientation, 
gender identity, gender expression, age, marital status, family status or 
disability. 

ONUS 

[76] The applicant bears the onus of proving, on a balance of probabilities, that a 

violation of the Code has occurred. A balance of probabilities means that it is more likely 

than not that a violation has occurred. The Tribunal needs the applicant to provide 

sufficient clear, convincing, and cogent evidence to satisfy the balance of probabilities 

test. There is no objective standard to measure sufficiency. See F.H. v. McDougall, 2008 

SCC 53 (“F.H.”) at paragraph 46. 

CREDIBILITY AND RELIABILITY ANALYSIS 

[77] Credibility and reliability are different. Credibility is about whether a witness is 

testifying honestly. Reliability is about whether the witness is testifying 

accurately. See R. v. Morrissey, 1995 CanLII 3498 (ON CA). 

[78] Reliability engages consideration of the witnesses’ ability to accurately observe, 

recall, and recount events in issue. Any witness whose evidence on an issue is not 

credible cannot give reliable evidence on the same point. Credibility, on the other hand, 

is not a proxy for reliability. A credible witness may give unreliable evidence. See R. v. 

G.F., 2021 SCC 20 at paragraph 82. See also R. v. H.C., 2009 ONCA 56 at paragraph 

41. 
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[79] In assessing the credibility of witnesses, I applied the traditional test set out 

in Faryna v. Chorny, 1951 CanLII 252 (BC CA) (“Faryna”), namely, whether the alleged 

facts were in “harmony with the preponderance of the probabilities which a practical and 

informed person would readily recognize as reasonable in that place and in those 

conditions.” See Faryna at page 357. 

[80] I also followed the Tribunal’s practices to assess credibility and reliability of the 

witnesses’ testimony. The Tribunal has set out in its case law a number of factors that 

have been considered in assessing credibility in witnesses. These factors include, but 

are not limited to the following: the internal consistency or inconsistency of evidence; the 

witness’ ability and/or capacity to apprehend and recollect; the witness’ opportunity 

and/or inclination to tailor evidence; the witness’ opportunity and/or inclination to 

embellish evidence; the existence of corroborative and/or confirmatory evidence; the 

motives of the witnesses and/or their relationship with the parties; and the failure to call 

or produce material evidence. See Shah v. George Brown College, 2009 HRTO 920 at 

paragraphs 12-14, Staniforth v. C.J. Liquid Waste Haulage Ltd., 2009 HRTO 717 at 

paragraphs 35-36, and McKay v. Toronto Police Services Board, 2011 HRTO 499 at 

paragraph 11. 

[81] Witness testimony is not considered in isolation, but rather in the context of the 

evidence as a whole. See F.H., above, at paragraph 58. 

[82] Depending on the circumstances, some portions of a witness’s evidence may be 

accepted while other portions are rejected. Accordingly, I may accept all, part, or none of 

a witness’s testimony.  See R. v. R.E.M., 2008 SCC 51 at paragraph 65. 

[83] Given the passage of time and the issues the witnesses had with recalling 

events, I found some of the evidence to be unreliable. I will set out below where I find 

evidence to be unreliable. 

20
26

 H
R

T
O

 9
12

 (
C

an
LI

I)



 - 20 - File No.: 2019-39629-I 

 

DECISION AND ANALYSIS 

[84] The issue is whether the applicant has established on a balance of probabilities 

that what happened to him breached section 1 of the Code and, in particular whether he 

was asked to leave the bar/club because he was wearing a turban. 

[85] To successfully establish a prima facie case of discrimination, an applicant must 

satisfy a three-step test and prove that: 

1.  The applicant has a protected characteristic under the Code. 

2.  The applicant experienced a disadvantage or an adverse impact; and 

3.  The protected characteristic was a factor in the disadvantage or 
adverse impact. 

See Moore, above, at paragraph 33.  

[86] The applicant must prove that his protected characteristic was a factor in the 

respondent’s alleged actions. The protected characteristic does not have to be the only 

reason for the respondent’s alleged actions. See Peel Law Association v. Pieters, 2013 

HRTO ONCA 396 and Ontario (Disability Support Program) v. Tranchemontagne, 2010 

ONCA 593. 

[87] A prima facie case is one “which covers the allegations made and which, if they 

are believed, is complete and sufficient to justify the verdict in the complainant’s favour 

in the absence of an answer from the respondent”. See Ont. Human Rights Comm. v. 

Simpsons Sears, 1985 CanLII 18 (SCC), [1985] 2 SCR 536 (“Simpsons-Sears”) at 

paragraph 28. 

[88] The applicant must present sufficient evidence through oral testimony and/or 

documentary evidence to establish a prima facie case of discrimination. This means 

evidence which, if believed, would be enough to support a finding of discrimination in the 

absence of an explanation from the respondent. The amount of evidence required varies 

depending on the case. In some cases, the amount of evidence required is minimal, and 
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in other cases more substantial evidence is needed. See Simpsons-Sears, above, at 

paragraph 28. 

Issue 1: Has the applicant established that he has a Code-protected 
characteristic? 

[89] The answer is yes. I accept that the applicant was wearing a turban and he is a 

member of the Sikh faith. These facts were not disputed by the respondent. I find that 

the Code-ground of creed is engaged. 

[90] With respect to the other Code-grounds claimed by the applicant (race, colour, 

place of origin, ethnic origin, and sexual orientation), I find that he did not provide clear, 

cogent and probative evidence at the merits hearing demonstrating these Code grounds 

were engaged despite being given an opportunity to do so. 

[91] With respect to the applicant’s race, colour, place of origin, ethnic origin, and 

sexual orientation, while he checked the boxes in the Application, he did not set out any 

particulars linking what he said happened to those Code grounds. 

[92] During the merits hearing, I asked the applicant which actions of the respondent 

links what happened to each of these Code grounds. The applicant’s responses for most 

of the grounds was that he “did not rule them out”. The applicant did not otherwise 

present positive evidence to establish the Code grounds were engaged. 

[93] In answer to the Tribunal’s questions regarding what actions of the respondent 

can be linked to his race and/or colour, the applicant responded, “no one called me 

racial slurs” and “it is based on my social experience. I do not think Joel would be so 

violent with me because I am brown”. He also stated, “I cannot exclude Joel’s biases” 

and “He may assume I am causing trouble”. 

[94] In answer to the Tribunal’s question regarding what actions of the respondent can 

be linked to his place of origin, the applicant acknowledged that he was from Montreal 

and said, “This is not the first time I experienced the level of scrutiny”. 
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[95] In answer to the Tribunal’s question regarding what actions of the respondent can 

be linked to his ethnic origin, the applicant responded that “[s]ome spaces vilify the 

struggles of immigrants” and the applicant “cannot eliminate ethnic origin and that is why 

I checked the box”. However, as set out above, the applicant was from Montreal and not 

an immigrant. 

[96] In answer to the Tribunal’s question regarding what actions of the respondent can 

be linked to his sexual orientation, the applicant responded that “they knew it was a 

queer event” and “maybe I was taken as a threat in some way”. The applicant also 

stated, “I cannot eliminate the ground”. 

[97] In some of his responses to the Tribunal’s questions, the applicant speculated 

that maybe the doorman or Mr. Sundersingh had certain thoughts or views. In the 

Application, he speculated that the respondent “[p]resumed heterosexual is quite 

homophobic, and they saw me as an outsider to that party, when in fact I’m an out and 

proud gay male”. No testimony other than speculation was proffered to support this 

statement. I did not receive any circumstantial evidence from the parties that would 

support an inference that this statement regarding Mr. Sundersingh holds any truth or 

reality. 

[98] The Tribunal has routinely held that the applicant must present some factual 

basis beyond mere speculation and/or bald assertion. Speculation, presumptions, 

assumptions, and accusations are not evidence. Perception of discrimination is not 

evidence. See Hui v. EPM Global Services, 2011 HRTO 2121 at paragraph 14. 

[99] The Tribunal also has routinely held that an applicant's belief, even if honestly 

held, is not evidence upon which the Tribunal might find that discrimination has 

occurred. See Leong v. Ontario (Attorney General), 2014 HRTO 311, at paragraphs 47, 

49, and 52. 

[100] After considering the applicant’s responses to the Tribunal’s questions and the 

totality of the evidence presented at the merits hearing, I find that the applicant 
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presented insufficient evidence to establish that any Code ground other than creed was 

engaged. Consequently, any allegations relating to race, colour, place of origin, ethnic 

origin and sexual orientation are dismissed. The Tribunal will focus the rest of its 

analysis on the Code ground of creed. 

Issue 2: Has the applicant established that he experienced adverse treatment? 

[101] The answer is no. Since the applicant has not established that he experienced 

adverse treatment, the Application must be dismissed.  

[102] The applicant raised, and the Tribunal will address, two events that he argues 

violated section 1 of the Code: 

a. When his party entered the establishment, they were asked to remove 
their hats; and 

b. His interaction with Joel Sundarsingh approximately 30 minutes later in 
the bar/club. 

Event 1: At the time of entry 

[103] The applicant takes the position that the doormen merely informing him and his 

friends of the “no hats / no headwear” policy and asking him to comply is adverse 

treatment and a breach of section 1 of the Code. 

[104] I disagree. Recently, the Tribunal held that a store employee asking a shopper to 

put on a face mask or face covering during the COVID-19 pandemic, without more, does 

not amount to adverse treatment under the Code. See Rochon v. Costco Wholesale 

Canada Ltd., 2026 HRTO 468 (“Rochon”), paragraph 53. 

[105] The present situation is analogous. In Rochon, the store informed everyone 

entering the store that they must comply with the face mask / face covering policy and 

asked shoppers to comply. In the present case, the doormen informed the applicant and 

his friends of the no hats / no headwear” policy and asked all of them to comply. In 

Rochon, when the applicant informed the store employee that he required 

accommodation and put on his own face covering, he was permitted to enter the store. 
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In the present case, I find that when the doormen were informed the applicant was 

wearing a turban for reasons of faith, the applicant was allowed to enter the bar/club.  

[106] The Divisional Court has stated that not every distinction is discriminatory and 

there must be a link between the group membership and the arbitrariness of the conduct 

or action. See Shaw v. Phipps, 2010 ONSC 3884 at paragraph 140, Peel Law 

Association v. Pieters, 2012 ONSC 1048 at paragraph 15, and Empower Simcoe v. J.L., 

2022 ONSC 5371 at paragraph 43. 

[107] The evidence before the Tribunal establishes the respondent applied their “no 

hats / no headwear” policy equally to everyone entering the bar/club. In the Application, 

which the applicant adopted as his evidence in chief, he states: 

Immediately, when we entered the Legion, the two security guards told my 
friends and I to “remove our hats”. They removed their hats but I pointed to 
my turban (which is clearly a wrapped, high/bigg, turban-shaped turban) 
and politely said “it’s a turban” because the security guard said “sir your’s 
too”. I said “sir, it’s a turban”, and he replied “you must remove it”.  My 
friend Blake said to him “sir, it’s his religion”. The security guard let us in 
after Blake told him this”. 

[108] The uncontested evidence is that the doormen allowed the applicant and his 

friends to enter the bar/club once he became aware that the applicant’s headwear was 

linked to his religious belief/creed. Based on this evidence, I find that the applicant was 

informed of the policy and merely was asked to remove his headwear. 

[109] I appreciate from the applicant’s and Blake Mawson’s testimony that they strongly 

disagree with the respondent’s “no hats / no headgear” policy and want it to be changed. 

The Tribunal cannot require the respondent to change this policy based on their 

disagreement with it. 

[110] Viewed objectively and in light of the applicable legal principles, I find that the 

respondent’s conduct at the time of entry does not amount to adverse treatment within 

the meaning of section 1 of the Code. The doormen applied a uniform “no hats / no 

headwear” policy to all patrons and, when informed that the applicant’s head covering 
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was a turban worn for reasons of creed, permitted him to enter without requiring its 

removal. Therefore, the applicant did not experience a denial of service, disadvantage, 

or exclusion at the point of entry. As the evidence does not establish that the applicant 

was subjected to adverse treatment linked to his creed, no breach of section 1 of the 

Code arose from the respondent’s actions when the applicant entered the bar/club. 

Event 2: Interaction in the bar/club between the applicant and Joel Sundarsingh 

[111] There was a second event that night. However, the witnesses’ evidence conflicts 

on what happened in the bar/club, when it happened, what was said, and whether the 

applicant was asked to leave. 

[112] The applicant testified that after he entered the bar/club he went downstairs into 

the bar area and mingled with his friends and with strangers. The applicant also testified 

that he either went to the bar to order a soda or someone bought him a soda. Blake 

Mawson testified that he went to the bar and ordered drinks for himself and others. 

[113] The witnesses’ testimony is consistent that the applicant and his friends were in 

the bar for a period of time before the event at issue (Event 2) occurred. The applicant 

says he arrived at the club at 9:54 PM and his interaction with Mr. Sundarsingh took 

place 30 minutes later. The applicant also testified that he left the bar/club at around 

10:45 PM, right after the interaction at issue. The applicant testified that the interaction 

at issue took approximately 2 minutes. Blake Mawson testified that he met the applicant 

outside the bar/club and they went in together. He testified that the interaction at issue 

took place shortly after they entered, and the commotion took place 10-15 minutes after 

entry. I prefer the evidence of the applicant and find Blake Mawson’s evidence to be 

unreliable. The applicant’s evidence is slightly off the timeline and I have looked at when 

the applicant says they arrived and when he left and the amount of time the interaction 

took. I find that the applicant was able to enjoy the bar/club and meet and talk with new 

people for approximately 45 minutes before Event 2 is alleged to have occurred. 

[114] There is conflicting testimony about what happened during the interaction. The 

applicant testified he was approached by Mr. Sundarsingh when he was speaking with 
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strangers (not his friends who he arrived with). He testified that Mr. Sundarsingh pointed 

to his turban and asked him to leave because he was wearing a “hat”. The applicant 

says that Mr. Sundarsingh was aggressive.  

[115] Mr. Sundarsingh testified that he never asked the applicant to leave the bar. His 

written testimony was that before he approached the applicant, he had been informed 

that the applicant was wearing headwear that “was religious in nature”. He testified 

during cross-examination that he approached the applicant while the applicant was not 

with anyone else and was at the jukebox. He testified that he was familiar with other 

styles of turbans and wanted to know more about the applicant’s headwear style and 

was then “suddenly surrounded by several of [the applicant’s] friends”. Joel Sundarsingh 

testified that he felt threatened and did not say anything further. He testified that after he 

was surrounded, the applicant and his friends just left the bar and were not asked to 

leave. 

[116] Under intense cross-examination by the applicant, Mr. Sundarsingh was 

unwavering in his testimony. He repeatedly answered that he did not ask the applicant 

to leave and did not aggressively point to the applicant’s turban. He repeatedly testified 

that the applicant left the bar/club voluntarily without being asked to do so. 

[117] The Tribunal has a “he said, he said” situation. In these circumstances, the 

Tribunal considers corroborating evidence if it is credible and reliable.  

Lack of Corroborating Evidence 

[118] Corroborating evidence is proof from another witness that confirms a version of 

events to be true. In the present case, there is no reliable corroborating evidence before 

the Tribunal to support the applicant’s claim Mr. Sundarsingh asked him to leave. 

[119] The applicant said in correspondence to the respondent that he also sent to the 

Tribunal that he had 5 witnesses who would corroborate his version of the events set out 

in his pleadings. For example, on the morning of the CMCC, the applicant sent to the 
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Tribunal copies of emails/communications he sent to the respondent. In one 

communication, the applicant writes: 

I have 5+ witnesses who saw the same exact thing, all strangers to me who 
connected after the events to say how shocked they were. They all want to 
be witnesses. [Emphasis original] 

[120] In another email sent by the applicant to the respondent on March 17, 2020 

(copying the Tribunal), the applicant wrote: 

If the HRTO wants witnesses I can produce 4 immediately. 2 I never met 
that night, and the 2 that I arrived with. Several more can be consulted 
should it put any questions about the events to rest. 

[121] Notwithstanding the applicant’s claims of having many witnesses to the 

interaction at issue that would corroborate his version of what happened, he did not file 

witness statements for any person who was a “stranger” to him. 

[122] Based on the applicant’s assertions that he had witnesses and chose not to call 

them, the Tribunal draws an adverse inference and assumes that the evidence would 

not have been favourable to the applicant. The Tribunal infers that the witnesses would 

not corroborate the applicant’s version of the events. 

[123] The applicant filed the witness statement of Andrew Laukkanen. In his unsworn 

and untested witness statement, Andrew Laukkanen did not corroborate the applicant’s 

version of the events. In his written witness statement, he states that he “cannot recall 

what exactly was said”.  

[124] In his Application, the applicant states that Andrew Laukkanen had words with 

Mr. Sundarsingh after the applicant left. However, there is nothing in Andrew 

Laukkanen’s written witness statement about any communications between him and Mr. 

Sundarsingh.  

[125] I draw an adverse inference that Andrew Laukkanen was not called to testify. 

Based on the contents of his witness statement, I am satisfied that he would not have 
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confirmed the applicant’s version of the interaction with Mr. Sundarsingh. I have not 

given weight to the remainer of Andrew Laukkanen’s testimony because he could not be 

cross-examined. 

[126] During the merits hearing, the applicant testified that he was with strangers when 

he was approached by Mr. Sundarsingh and that Blake Mawson was not there. Blake 

Mawson also testified that he was by the bar when he saw a commotion involving the 

applicant and Mr. Sundarsingh. He testified “I was not right there”. He testified that he 

went over during the commotion but did not hear what was said when Mr. Sundarsingh 

spoke to the applicant.  

[127] I acknowledge that Blake Mawson wrote in his witness statement that “…one staff 

member … pointing directly at his turban and saying, “you can’t be here with that, you 

need to leave!”. I find that this evidence is not reliable because the applicant testified 

that “Blake came over to see what was going on … Blake eventually showed up 

because he saw the commotion”. Blake Mawson testified that he was not present when 

the words were said. In my view, Blake Mawson’s witness statement recounted what he 

was told was said and not what he heard directly.  

[128] The applicant testified that after Mr. Sundersingh asked him to leave, the 

applicant told Mr. Sundarsingh to “F--- Off”. Blake Mawson wrote in his witness 

statement that “[the applicant] had been nothing but calm and respectful the entire time”. 

When I informed Blake Mawson that the applicant testified that he told Mr. Sundarsingh 

to “F--- Off” and asked how he could reconcile his written testimony with what the 

applicant testified he said, Blake Mawson testified he did not hear the interaction 

between the applicant and Mr. Sundarsingh. Based on this testimony, I am of the view 

that Blake Mawson did not hear what was said and his written testimony is based on 

what he was told and not his firsthand knowledge. For this reason, in my view, Blake 

Mawson’s written statement about what was said is unreliable and I give it no weight.  

[129] Based on the evidence before the Tribunal, there is no corroborating evidence 

that Mr. Sundarsingh asked the applicant to leave. 
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Error in Blake Mawson’s Witness Statement 

[130] Blake Mawson’s written testimony states the events took place on June 21, 2019. 

Before asking Blake Mawson whether he adopted the contents of his witness statement, 

the Tribunal first asked him if there were any corrections he wished to make. He said 

that he did not. During the Tribunal’s questions, the Tribunal again asked if there were 

any corrections that needed to be made to his witness statement, and he responded no. 

The Tribunal specifically referred Blake Mawson to the date in his written witness 

statement and he said no changes needed to be made. 

[131] I do not doubt that the date of the alleged events is November 30, 2019. In my 

view, the error in the date in Blake Mawson’s witness statement shows a lack of 

attention to detail in his written testimony. The date of the events is an important fact. If 

there is a mistake about the date, the Tribunal must question whether there are other 

mistakes. 

Additional Conflicting Evidence 

[132] The Tribunal excluded witnesses to ensure they could not influence each other’s 

testimony.  

[133] During the merits hearing, the applicant and Blake Mawson offered conflicting 

testimony. For example, the applicant testified that he went for dinner with Blake 

Mawson prior to going to the respondent’s bar/club and that they arrived together by 

Uber. Blake Mawson testified that he met the applicant at the respondent’s bar/club and 

that he did not go to dinner beforehand with the applicant. He testified that he arrived in 

a separate taxi from the applicant. 

[134] While this conflicting evidence does not assist the Tribunal to get clarity about the 

events at issue, it does impact the coherency of the narrative. Where the applicant’s and 

Blake Mawson’s testimony conflict, I find both of their testimony to be unreliable. 
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Circumstantial Evidence  

[135] I must consider whether there is any circumstantial evidence to support the 

applicant’s version that he was asked to leave. Circumstantial evidence is evidence 

arising from the circumstances surrounding the alleged discriminatory treatment that 

might lead the Tribunal to infer that the alleged disadvantageous treatment was linked to 

a prohibited ground.  

[136] The Tribunal has recognized that certain types of discrimination (e.g., race and 

creed) will often be the result of subtle unconscious beliefs, biases, and prejudices. In 

most race-based cases, there is no direct evidence of discrimination; therefore, 

discrimination will most often be established by circumstantial evidence. See, for 

example, Phipps v. Toronto Police Services Board, 2009 HRTO 877 (aff’d Shaw v. 

Phipps, 2010 ONSC 3884; 2012 ONCA 155). 

[137] During the applicant’s aggressive cross-examination of Mr. Sundarsingh, he did 

not elicit an admission from Mr. Sundarsingh of any beliefs, biases, or prejudices 

regarding persons who practice the Sikh faith or who wear a turban. He did not elicit any 

testimony that would support an inference Mr. Sundarsingh has any conscious or 

unconscious bias that would have resulted in him asking the applicant to leave the bar. 

[138] I have looked at the totality of the evidence to determine whether the 

circumstances result in one version of the events to be more plausible. The applicant 

testified that he has never been to the respondent’s bar/club before. He testified that 

prior to entering the bar/club, he questioned whether he would have a problem because 

he was wearing a turban. He testified that he is vigilant as to the bars he attends and 

goes to safe spaces. When responding to the Tribunal’s question about what happened 

in the bar/club, the applicant testified that when he was talking with strangers he met in 

the bar/club, Mr. Sundersingh inserted himself into the circle. The applicant testified that 

he did not welcome Mr. Sundarsingh into the circle. 

[139] Mr. Sundersingh testified that he is a Vice-president of the respondent and goes 

to the respondent’s bar/club almost every day. He was not working on the night at issue. 
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He admits he drank a few beers and was watching the hockey game with friends on a tv 

in the bar/club. He also admits to cleaning a few tables because only one bartender was 

working. Mr. Sundarsingh testified in response to cross-examination questions from the 

applicant that he approached him when he was alone at the jukebox. 

[140] The conflicting circumstantial evidence does not assist the Tribunal in 

determining what was said – that is, whether Mr. Sundarsingh asked the applicant to 

leave. However, the fact that the applicant did not welcome Mr. Sundersingh into his 

circle supports the conclusion that the applicant viewed Mr. Sundersingh as an 

unwelcome intruder. 

[141] I find that the applicant offered critical circumstantial evidence during his re-

examination. The Tribunal had asked questions about conflicting testimony involving the 

colour of the applicant’s turban. During re-examination, the applicant testified that the 

location was dark and there is a rational explanation for the difference in descriptions of 

his turban colour. In my view, that same reasoning could explain why Mr. Sundarsingh 

might have approached the applicant to talk with him. In the dark bar/club, Mr. 

Sundarsingh needed to get closer to the applicant to identify the style of turban the 

applicant was wearing. In my view, the fact that it was dark where the applicant was in 

the bar/club makes Mr. Sundersingh’s version of the events more probable – that he 

went to the applicant to ask about his headwear which he had never seen before.  

[142] Andrew Laukkanen writes in his written witness statement that “Anit left on his 

own accord immediately after the conversation with the club member”. While Andrew 

Laukkanen was not present to be cross examined, the Tribunal acknowledges the 

statement he made and that the applicant submitted to the Tribunal. This statement 

supports a conclusion that the applicant was not asked to leave the bar/ club and left 

voluntarily. 

[143] The applicant also testified that he left alone and admits that he texted his friends 

to tell them that he was going for a walk to “cool off”. 
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[144] I also find that based on the applicant’s own evidence about his vigilance and 

having his back up, and Mr. Sundarsingh was not welcome in his circle, resulted in the 

applicant misunderstanding what Mr. Sundarsingh’s motivations for wanting to speak 

with him. The Tribunal witnessed similar misunderstandings during the hearing when Mr. 

Sundarsingh provided testimony about the role of the Vice-President of the respondent 

and the applicant heard what he wanted to hear.  

[145] Finally, the applicant testified that Mr. Sundarsingh was the aggressor on the 

evening at issue. However, he admitted in the Application that he told Mr. Sundarsingh 

to “F--- off”. Mr. Sundarsingh testified that the applicant’s friends were the aggressors 

and that the applicant walked past the doormen and would not respond to him. 

[146] Based on the applicant’s Reply and correspondence to the respondent, the 

applicant has been aggressive during these proceedings. The applicant was also 

aggressive and disrespectful in his cross examination of Mr. Sundarsingh. Mr. 

Sundarsingh was soft-spoken and respectful in his answers even when being treated 

disrespectfully by the applicant. While the Tribunal does not put too much weight on the 

applicant’s behaviour in the proceedings, his behaviour makes it more probable that he 

was the aggressor when combined with his admission that he used profanity. 

[147] Considering the circumstantial evidence in harmony with the preponderance of 

the probabilities which a practical and informed person would readily recognize as 

reasonable in that place and in those conditions, I find Mr. Sundarsingh’s version of the 

events is more plausible. After considering the evidence before me, I find it more 

plausible that Mr. Sundarsingh approached the applicant to ask about his type of turban. 

Since the applicant was in a heightened state of vigilance, and saw Mr. Sundarsingh as 

an intruder into his circle, he assumed that the discussion was going to be negative and 

that he was unwelcome. The applicant told Mr. Sundarsingh to “F--- off”, which caused 

his friends to arrive at the commotion. It was uncontested that the applicant’s friends 

surrounded Mr. Sundersingh. I find the applicant voluntarily left to “cool off” without 

being asked to leave and that Mr. Sundersingh did not ask the applicant to leave the bar 

after he was allowed to enter. 
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[148] Considering the evidence as a whole, and weighing it on a balance of 

probabilities, I find that the applicant has not established, with sufficiently clear and 

cogent evidence, that Mr. Sundarsingh asked him to leave the respondent’s bar/club or 

otherwise subjected him to adverse treatment. The applicant’s account of the interaction 

is not supported by reliable corroborating evidence, is undermined by inconsistencies 

within the evidence, and is less probable when assessed against the totality of the 

circumstances. I am satisfied that it is more likely than not that the applicant chose to 

leave the bar/club voluntarily following a brief and misunderstood interaction, rather than 

as a result of discriminatory conduct. As the applicant has not proven that adverse 

treatment or distinction, exclusion, or denial of service occurred, he has not met his onus 

of establishing a prima facie case under section 1 of the Code. Accordingly, I find that 

the applicant has not established that the respondent breached the Code. 

Secondary Issue: Did the applicant argue that the respondent’s neutral “no hats / 
no headgear” policy violates the Code? 

[149] In closing argument, the applicant referred to the respondent’s “no hats / no 

headgear” policy as being a “neutral rule”. He also used the phrase “adverse effect 

discrimination”. I asked the applicant whether he was arguing that the respondent 

violated section 11 of the Code because at the CMCC, the applicant had indicated his 

position was that the respondent violated section 1 of the Code. The applicant confirmed 

that he was not putting forward any argument that section 11 of the Code should be 

considered. 

[150] Based on the applicant’s confirmation, I have not considered section 11 of the 

Code. 
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ORDER 

[151] The Application is dismissed in its entirety. 

Dated at Toronto, June 15, 2026. 

 
“Signed by” 
 
__________________________________ 
Cyndee Todgham Cherniak 
Vice-Chair 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

Human Rights Tribunal of Ontario 
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