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In the Matter of an Application under Section 34 of the
Child, Youth and Family Enhancement Act, RSA 2000, ¢ C-12
regarding the Children

KH born June 2009 and EAS born May 2024

Restriction on Publication

Identification Ban — See the Child, Youth and Family Enhancement Act,
section 126.2.

No person shall publish the name or photograph of a child or of the child’s
parent or guardian in a manner that reveals that the child is receiving, or has
received, intervention services.

NOTE: Identifying information has been removed from this judgment to
comply with the ban so that it may be published.

Reasons for Decision of the
Honourable Justice S.H. Borsic

[1] To protect the confidentiality of the children involved in this case, | have used pseudonyms
or initials in this decision for the children, their family and members of their family’s natural
support network.

APPLICATION AND TRIAL

[2] This matter came before me for a trial stemming out of an application filed by the Director
of Child and Family Services (the “Director”). In their application, the Director seeks a Permanent
Guardianship Order (“PGO”) under the Child, Youth and Family Enhancement Act, RSA 2000,
¢ C-12 (the “CYFEA™) for two children:

e KH (“Kevin”) currently age 16; and
e EAS (“Emily”) currently age 2.
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[3] SZH (the “Mother”) is the biological mother of both of the children. The Mother opposes
the Director’s application for a PGO.

[4] TAS (“Tola”) is the biological father of Emily. Tola consented to the PGO in relation to
Emily and did not participate in the trial.

[5] SH (“Saad”) is the biological father of Kevin. The Director has provided Saad with
disclosure and notice of these proceedings. Despite being served, Saad has not participated in the
proceedings and did not attend the trial.

[6] After conducting an inquiry at the beginning of the trial in accordance with BN v Alberta
(Director of Child Welfare), 2004 ABCA 40, | determined that the trial would proceed in the
absence of Saad.

[7] The Director and the Mother were represented by counsel at the trial. The children were
each represented by their own counsel at the trial.

[8] The trial commenced on July 16, 2025. The trial was scheduled to take seven days but all
of the parties’ evidence was entered by July 23, 2025, which was day five of the trial.

[9] Over the first five days of the trial, | heard evidence from six witnesses: three witnesses
called by the Director and three witnesses called by the Mother.

[10] The Director’s witnesses were:
e the current caseworker, Joti Sidhu (the “Caseworker”);

e John Dahl, who was retained by the Director to prepare a parenting assessment, and
who was qualified as an expert witness in parenting assessments and psychology; and

e Dr. Sara (Sally) During, who provided individual and joint counselling to the Mother
and Tola, and who was qualified as an expert witness in counselling and family
violence.

[11] Mr. Dahl is a registered psychologist. He prepared a Parenting Capacity Assessment dated
October 17, 2024 (the “Original Parenting Assessment”), which was entered as an exhibit at the
trial.

[12] Dr. During is a registered psychologist. She prepared four Psychological Treatment
Reports dated October 7, 2024, November 2, 2024, December 6, 2024, and February 15, 2024,
which were entered as an exhibit at the trial.

[13] The Mother’s witnesses were:
e the Mother;

e Nicarla Ellis, who provided individual counselling to the Mother and who, at the time
she was called as a witness, had had one joint counselling session with the Mother and
Kevin; and

e Shannon O’Grady, who provided individual counselling to both the Mother and Kevin,
and who, at the time she was called as a witness, had had six joint counselling sessions
with the Mother and Kevin.

[14] Ms. Ellis and Ms. O’Grady were not qualified as expert witnesses and | have not considered
any opinions that they may have shared while giving evidence. Ms. Ellis is a registered provisional
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psychologist and therefore could not be qualified as an expert witness. Ms. O’Grady is a registered
psychologist but would not agree to be qualified as an expert witness.

[15] Both Ms. Ellis and Ms. O’Grady prepared reporting letters. These reporting letters were
entered as exhibits at the trial but only for the limited purpose of demonstrating facts such as dates
of counselling sessions and how many counselling sessions took place. | have not considered any
opinions that Ms. Ellis and Ms. O’Grady may have been included in their reporting letters.

[16] At the conclusion of the evidence on day five of the trial, I advised counsel that I had
concerns regarding whether the evidence called at the trial was adequate for me to make a decision
regarding the Director’s application in accordance with the statutory requirements of the CYFEA.
| therefore adjourned the trial to consider the next procedural steps in the trial.

[17] The trial reconvened on July 25, 2025. On that date, | delivered an oral decision exercising
my discretion to adjourn the trial under section 33(5) of the CYFEA. | also note my general
authority to grant an adjournment under the CYFEA as recognized in the decision of the Court of
Appeal in PH v Alberta (Child, Youth and Family Enhancement), 2018 ABCA 408 (“PH”) at
paras 17 and 19:

The need for an expeditious hearing in child welfare matters cannot trump the
importance and significance of the hearing. The interests engaged, being the child’s
best interests, the rights of the parents, and the concerns and statutory authority of
the Director, are important. Protecting these interests means ensuring proper
representation and disclosure.

...We agree with his statements about the discretion afforded Provincial Court
judges in child welfare matters when it comes to the matter of adjournments, not
otherwise proscribed by the CYFEA. Both the CYFEA and the Provincial Court Act
make that discretion clear.

[18] OnJuly 25, 2025, I determined that it was in the children’s best interests for the trial to be
adjourned to allow the parties an opportunity to gather further evidence. | advised counsel that
I would find the following evidence helpful in making a decision regarding the Director’s
application for a PGO:

e an updated parenting assessment from Mr. Dahl, and expert evidence from Mr. Dahl
about the updated parenting assessment;

e expert evidence regarding the Mother’s individual counselling;

e expert evidence regarding Kevin’s individual counselling;

e expert evidence regarding the Mother and Kevin’s joint counselling; and
e evidence from the Mother’s support network.

[19] During the adjournment of the trial, all court orders that were in force at the commencement
of the trial remained in force. Pursuant to the Initial Custody Order granted on July 4, 2024, the
children therefore remained in the custody of the Director and the parents’ access with the children
remained at the discretion of the Director.
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[20] Toensure that the trial remained on track, the parties and their counsel appeared before me
on September 25, 2025, and December 4, 2025, to address their readiness to continue with the
trial.

[21]  The trial continued on January 5, 2026, for four additional days. At the continuation of the
trial, | heard evidence from six witnesses: two witnesses called by the Director and four witnesses
called by the Mother.

[22] The Director’s witnesses were:
e the Caseworker, who was recalled; and
e Mr. Dahl, who was recalled.

[23] Mr. Dahl prepared an Updated Parenting Capacity Assessment dated September 4, 2025
(the “Updated Parenting Assessment”), which was entered as an exhibit at the trial.

[24] The Mother’s witnesses were:
e the Mother, who was recalled;

e Dr. Heather Macdonald, who provided individual counselling to the Mother, and who
was qualified as an expert witness in psychology including the impact of trauma on
individuals in different contexts including the domestic violence context;

e Melani Carefoot, who is a professional support for the Mother; and
e RO, who is a natural support for the Mother.

[25] Dr. Macdonald is a registered psychologist. She prepared a Court Report dated
December 15, 2025, which was entered as an exhibit at the trial.

[26] A will-say statement setting out the evidence-in-chief of RO was entered as an exhibit at
the trial for the truth of its contents. RO was cross-examined and re-examined during the trial.

[27]  The Mother had intended to recall Ms. O’Grady and have her qualified as an expert witness
at the continuation of the trial. The Mother subpoenaed Ms. O’Grady but Ms. O’Grady provided
a medical note indicating that she could not attend the trial for medical reasons. Ms. O’Grady was
therefore not recalled as a witness or qualified as an expert.

[28] All of the parties’ evidence was entered by January 8, 2026. | then set a timeline for the
preparation of written closing submissions and scheduled a final appearance on March 13, 2026,
to give counsel an opportunity to answer my questions regarding their written closing submissions.

[29] On March 4, 2026, the Mother’s counsel sent me a letter, copied to the other counsel, in
which she advised that cases cited in her written closing submissions do not correspond to actual
reported decisions.

[30] The parties and their counsel appeared before me for their final appearance on March 13,
2026. During this appearance, counsel answered my questions regarding their written closing
submissions. The Mother’s counsel also addressed the letter that she had sent me on March 4,
2026. According to the Mother’s counsel, generative artificial intelligence (“Artificial
Intelligence™) was used in the preparation of her written closing submissions and it hallucinated
cases that do not exist. After hearing oral submissions from all counsel, | reserved my decision
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regarding what consequences, if any, should be imposed for the misuse of Artificial Intelligence
by the Mother’s counsel. My determination on this issue is set out at the end of this decision.

[31] In the interest of completeness, | note that on April 30, 2026, the Director’s counsel sent
me an email message marked urgent and copied to the other counsel. In this email message, the
Director’s counsel advised that:

The parents’ level of engagement with the Director has, since our last day of trial,
increased substantially and they have been addressing the protection concerns. In
light of these changes the Director is of the view that a Permanent Guardianship
Order is not the appropriate application at this time. The Director is implementing
a case plan that transitions [Kevin] to [the Mother]’s care over the next 3 weeks.
The Director anticipates filing less intrusive applications (6 month TGO for [Emily]
and 6 month SO for [Kevin]) to coincide with our next scheduled appearance [on
May 27, 2026].

[32] lalso note that on May 14, 2026 and May 20, 2026, the Director filed two new applications.
In these applications, the Director seeks a Supervision Order for Kevin and a Temporary
Guardianship Order (“TGO”) for Emily.

[33] Notwithstanding the Director’s new applications, I have determined that it is appropriate
and within my jurisdiction under section 27 of the CYFEA to deliver this decision. Section 27
states:

General powers of Court

27 After a hearing under this Division, the Court may make any order it has
jurisdiction to make under this Division or Division 4 if it is satisfied as to the
appropriateness of that order notwithstanding that it is not the order applied for.

[34] Inreaching my decision in this case, | have not considered the contents of the email
message that I received from the Director’s counsel on April 30, 2026, or the contents of the
Director’s new applications.

[35] On May 27, 2026, the parties and their counsel appeared before me and | advised them
only of the result in this decision. The Court sent complete copies of this decision to counsel by
email message on May 28, 2026.

POSITIONS OF THE PARTIES

[36] Given the new applications that the Director filed on May 14, 2026 and May 20, 2026,
I note that the positions referred to throughout this decision are the positions taken by the parties
at the trial.

[37] The Director seeks a PGO for both children, with access as follows:

e access to Kevin by the Mother and Saad at the Director’s discretion in consultation
with Kevin; and

e access to Emily by the Mother and Tola solely at the Director’s discretion.

[38] The Mother opposes the Director’s application for a PGO. She seeks to have both children
returned to her care, with or without a Supervision Order.
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[39] Kevin’s counsel, who primarily took an instructional advocacy role in his representation
of 16-year-old Kevin, opposes the Director’s application for a PGO in relation to Kevin and Emily.
He seeks to have Kevin and Emily returned to the Mother’s care, with or without a Supervision
Order.

[40] Emily’s counsel, who took an interests-and-entitlements role in her representation of 2-
year-old Emily, supports the Director’s application for a PGO with access to Emily by the Mother
and Tola solely at the Director’s discretion.

[41]  Only the Mother’s counsel included proposed terms for a Supervision Order in her written
closing submissions. During the final appearance on March 13, 2026, | invited the other counsel
to send me written submissions setting out proposed terms that they wished me to consider in the
event that | determined that a Supervision Order was appropriate.

[42] Kevin’s counsel sent me a letter dated March 18, 2026, copied to the other counsel, in
which he sets out proposed terms for a Supervision Order.

[43] Emily’s counsel sent me a letter dated March 18, 2026, copied to the other counsel, in
which she declines to propose terms for a Supervision Order and indicates that her position is that
a PGO is the only appropriate order in this case.

[44] The Director’s counsel did not send me any correspondence regarding proposed terms for
a Supervision Order. However, in his letter dated March 18, 2026, Kevin’s counsel advises that
the Director’s position remains as set out in the Director’s responding closing written submissions.
In their responding closing written submissions, the Director seeks a PGO for both children and
raises concerns about the adequacy of the Supervision Order terms proposed by the Mother. The
Director did not propose terms for a Supervision Order.

RESULT

[45] For the reasons that follow, I dismiss the Director’s application for a PGO and direct that
the children be returned under a 6-month Supervision Order.

FACTS

[46] The factual background of this matter is relatively undisputed but there were some
discrepancies in the evidence. What follows are my findings of fact after hearing and weighing all
of the evidence at the trial.

m The Children and the Parents

[47] Kevin was born in Kazakhstan. He is currently 16 years old and is in grade 11. He will
be 17 years old in June 2026.

[48] Emily was born in Alberta. She is currently two years old.
[49] Kevin and Emily are healthy and meeting milestones for their ages.

[50] The Mother is a guardian of both Kevin and Emily. Saad is a guardian of Kevin. Tola is a
guardian of Emily.

[51] The Mother was born and grew up in Kazakhstan. Her first language is Russian.
[52] Saad was born in Turkey.
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[53] The Mother and Saad got married in 2008. They immigrated to Calgary with Kevin in
2013. After the Mother and Saad separated in 2018, Saad moved to Irag, and the Mother and Kevin
remained in Calgary.

[54] Tola was born in Nigeria. He immigrated to Calgary in 2011. Tola and the Mother met in
Calgary after Saad had left Canada.

[55] The Mother has a stable income and currently works as a ballet soloist and choreographer.
She has a bachelor’s degree in languages and a master’s degree in English philology. She also has
a background in the conservatory arts, majoring in cello, minoring in piano and graduating from
ballet school.

[56] The Mother has stable housing that is suitable for the children. She lives on the main floor
of a house in Calgary. Her residence has three bedrooms.

[57] The Mother is able to meet the children’s basic needs for housing, clothing and food.

[58] The Mother is a loving, nurturing and supportive parent. The Mother and the children love
each other and are emotionally bonded.

[59] Saad lives in Turkey and works in Iraq as a professor.

[60] Tolais unemployed and does not have stable housing.

[61] Tolais unable to meet Emily’s basic needs for housing, clothing and food.
[62] The Mother has experienced severe family violence by Tola.

(1) Family Violence in 2019-2020 and the Director’s Previous Involvement

[63] In December 2019, Tola and the Mother had an argument and Tola refused to leave the
residence. The police were called.

[64] InJanuary 2020, Tola and the Mother had an argument that escalated into Tola punching
the Mother in the face, which caused the Mother to lose consciousness. Tola also slashed the tires
on the Mother’s vehicle. Tola was charged with assault and mischief. He was released on no
contact and no-go conditions in relation to the Mother.

[65] On March 6, 2020, Tola and the Mother had an argument that escalated into Tola punching
the Mother and then stabbing her repeatedly in the face, throat and chest. Tola then cut his own
throat. Kevin, who was 10 years old at the time, witnessed this family violence. Tola wrote the
word “love” on the wall in blood. Tola also wrote the address of the family’s residence on the wall
in blood so that Kevin could tell the 911 operator where to send help, which Kevin did. This violent
attack was the incident that brought Kevin into the care of the Director for the first time. I will
refer to it as the “Life-Threatening Incident” in this decision.

[66] The Mother and Tola were both taken to the hospital with life-threatening injuries. The
Mother was in a coma for two days and remained in the intensive care unit for weeks. She is still
undergoing surgeries for the injuries that Tola inflicted on her during the Life-Threatening
Incident.

[67] As a result of the Life-Threatening Incident, Tola was charged with attempted murder,
aggravated assault and five breaches of release conditions.

[68] The Director apprehended Kevin on March 6, 2020 while the Mother was in the hospital.
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[69] On April 3, 2020, Kevin became the subject of a TGO, which was granted with the
Mother’s consent.

[70] On October 2, 2020, the Director brought an application to replace the TGO for Kevin with
a Supervision Order.

[71] On November 13, 2020, the TGO for Kevin was terminated and a 6-month Supervision
Order was granted.

[72] In September 2021, Tola pleaded guilty to aggravated assault and assault causing bodily
harm, and was sentenced to 4% years incarceration.

[73] The Mother and Tola continued to communicate with one another while Tola was serving
his sentence. This included telephone communication while Tola was incarcerated. SB, who is the
Mother’s friend from church and a member of her natural support network, was present when the
Mother had telephone communication with Tola while he was incarcerated.

[74] Near the end of the 6-month Supervision Order that was granted for Kevin on
November 13, 2020, the Director learned that the Mother and Tola were communicating by
telephone while Tola was incarcerated, but the Director took no further action. Instead, the Director
closed its file when the Supervision Order expired in May 2021.

(11)  Family Violence in 2023-2024 and the Director’s Current Involvement

[75] Tola was released on parole in April 2023 and then lived in a halfway house. When Tola
completed parole, he moved back in with the Mother and they became pregnant with Emily.

[76] In 2023, while the Mother was pregnant with Emily, the Mother and Tola had an argument
that escalated into the Mother throwing water at Tola. The handle of the cup containing the water
unintentionally hit Tola’s forehead. Kevin was not present during this incident but Tola told Kevin
about it.

[77] The Mother and Tola had another argument a few days after Emily was born in May 2024.
The Mother removed herself from this situation before it escalated. Both children were at home
and would have heard the argument.

[78] The Director’s current involvement began shortly after Emily was born. On May 15, 2024,
an Apprehension Order for both children was granted and the Director filed its application for a
PGO.

[79] OnJuly4, 2024, following a summary hearing held pursuant to section 21.1 of the CYFEA,
an Initial Custody Order for both children was granted pending trial. Pursuant to the Initial Custody
Order, the Director currently has custody of the children and the parents’ access with the children
is at the discretion of the Director.

[80] The Mother and Tola separated on September 1, 2024 following another argument that
resulted in the Mother calling the police.

[81] The Mother has not contacted Tola since their separation on September 1, 2024. Tola has
attempted to contact the Mother since their separation but the Mother has not responded to him
and has advised the Caseworker of his attempts to contact her.
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(IV)  The Children’s Placements since being Apprehended in May 2024

[82] Emily was in kinship care with SS from the time she was apprehended in May 2024 until
September 2025. SS is the Mother’s friend from church and a member of her natural support
network.

[83] Shortly after the trial was adjourned in July 2025, the Mother had four unapproved access
visits with Emily. SS and SB were present at these visits. None of the unapproved access visits
occurred without supervision.

[84] As aresult of the Mother’s unapproved access visits, the Director moved Emily to foster
care in September 2025. Emily has been in the same foster placement since September 2025.

[85] When Kevin was apprehended in May 2024, he was put in kinship care with LR and JJ,
who are the Mother’s friends from church and members of her natural support network. In March
2025, due to changes in LR and JJ’s household, Kevin moved to foster care. Kevin has been at the
same foster placement since March 2025.

[86] Kevin and Emily are doing well in their current foster placements, but Kevin wishes to
return to the Mother’s care.

(V)  The Parents’ Access since the Children were Apprehended in May 2024

[87] The Mother has been having regular access visits with both children since they were
apprehended in May 2024.

[88] The Mother initially had supervised access visits with Emily seven days per week. Since
the Mother returned to work in September 2024, she has been having supervised access visits with
Emily six days per week.

[89] During the summer of 2024, Kevin attended the Mother’s daily supervised access visits
with Emily. When Kevin returned to school in September 2024, the Mother had one supervised
access visit with him per week. During Kevin’s 2025 summer break, the Mother had three
supervised access visits with him per week. When Kevin returned to school in September 2025,
the Mother once again had one supervised access visit with him per week. The Mother and Kevin
also communicate regularly through telephone and video calls, and text messages.

[90] The Mother’s supervised access visits with the children took place in a professional
supervision setting until January 2025, when the visits began taking place at the Mother’s
residence.

[91] The Mother’s supervised access visits with the children are going well and the visit reports
have been generally positive.

[92] The Mother has had no unsupervised access visits with the children since they were
apprehended in May 2024.

[93] Saad has had no access visits with Kevin since he was apprehended in May 2024 but Saad
and Kevin communicate regularly through telephone and video calls, and text messages.

[94] Tola has supervised access visits with Emily two days per week in a professional
supervision setting. The Caseworker offered to move Tola’s supervised access visits with Emily
to Tola’s residence but Tola declined saying that he lives in a shared residence that is not suitable
for visits with Emily.
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(V1) The Children’s Time in Care at the Time of Trial

[95] Asof the last day of the trial on March 13, 2026, Kevin had been in the care of the Director
for 883 days and Emily had been in the care of the Director for 658 days. The difference in the
number of days the children have spent in the care of the Director is attributable to Kevin’s
previous apprehension in 2020.

FINDINGS OF CREDIBILITY

[96] Assessing credibility is a difficult and delicate matter that does not always lend itself to
precise and complete verbalization: R v REM, 2008 SCC 51 at para 49. In assessing the witnesses’
credibility, I have given little importance to their demeanor because demeanor is often not a good
indicator of credibility.

Q) Credibility of the Mother
[97] The Director’s counsel asks me to find that the Mother is not a credible witness.

[98] The Mother remained calm and composed under vigorous cross-examination. Because the
Mother was not speaking in her first language when she testified, I have not made any judgments
based on the Mother’s particular choice of words and whether those words might suggest lack of
candour or evasion. | also decline to draw negative inferences about the Mother’s word choices
outside of the courtroom. For instance, in support of their position that the Mother unduly
pressured Kevin to change his opinions on certain topics, the Director repeatedly referred to a
“three-day discussion” that the Mother said she had with Kevin. It is clear to me, and | find, that
the Mother did not have a three-day discussion with Kevin. Rather, the Mother and Kevin had a
discussion over the course of three days. | do not find this kind of an ongoing conversation to be
inappropriate or otherwise concerning, particularly given that the Mother and Kevin live apart and
have limited time together.

[99] The Mother was forthcoming and admitted facts that were against her own interest, such
as her ongoing telephone communication with Tola while he was incarcerated and her unapproved
access visits with Emily. The Mother was also forthcoming in her admission that the Director had
valid protection concerns when they apprehended the children:

Question: Right. Now, with these two incidents and the CFS’s intervention, do you
believe that their concerns were valid?

Answer: Absolutely.

[100] The Mother took responsibility for her actions. For instance, when asked about the
unauthorized access visits with Emily, the Mother said:

| cannot say anything to justify, because there is no justification. The rules were
broken. We -- we -- | have told that I am sorry. | mean, it will not justify, whatever
| say now. The guidelines, for over -- all year, | have followed the guidelines and
advice from [the Caseworker] all the time, but, again, this is not an excuse. | have
-- can only say it was rooted in my urge and emotional — emotional circumstances
at the time, as it was right after the trial [adjournment].

[101] The Mother’s evidence was internally consistent and she was able, for the most part, to
clearly describe what happened. I find that the Mother’s inability to provide details about certain
events, such as what happened during and immediately following the Life-Threatening Incident,
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is attributable to the severe family violence that she experienced, rather than to a desire to conceal
evidence or mislead the Court.

[102] For these reasons, I find that the Mother is a credible witness.
(1) Credibility of Ms. Carefoot

[103] The Director’s counsel and Emily’s counsel ask me to find that Ms. Carefoot is not a
credible witness. According to the Director’s counsel and Emily’s counsel, Ms. Carefoot is biased
against the Director.

[104] Ms. Carefoot testified that she worked for the Director over a decade ago and that she is
now in private practice where she provides a range of family-related services including parenting
coordination, reunification therapy and assistance navigating the child welfare system. I am not
aware of the details of the relationship between Ms. Carefoot and the Director but the Caseworker
repeatedly alluded to there being some sort of conflict. According to the Caseworker, Ms. Carefoot
is well known “to cause some problems” and the Director has “some huge concerns” about
Ms. Carefoot being involved in this case. The Caseworker also testified that she is not permitted
to talk directly to Ms. Carefoot and that she is required to bring a manager to meetings if
Ms. Carefoot is present. | decline to find that Ms. Carefoot is biased against the Director and not a
credible witness based on the Caseworker’s cryptic and unsubstantiated statements. | will say more
about these statements later in this decision.

[105] During Ms. Carefoot’s cross-examination, the Director’s counsel made a great deal about
a news article from 2019 that is listed on Ms. Carefoot’s curriculum vitae. No copy of this article
was produced or entered into evidence at the trial. I decline to find that Ms. Carefoot is biased
against the Director and not a credible witness based on the title of a news article.

[106] Ms. Carefoot’s evidence was brief and she was not qualified as an expert witness. There
were instances where Ms. Carefoot used terminology that may have been interpreted as expressing
an opinion. | find that this is attributable to Ms. Carefoot being a legal layperson who is not familiar
with the rules of evidence rather than to any improper reason such as bias against the Director. |
have not considered any opinions that Ms. Carefoot may have shared while giving evidence.

[107] For these reasons, I find that Ms. Carefoot is a credible witness and | decline to find that
she is biased against the Director.

(I11)  Credibility of RO

[108] The Director’s counsel and Emily’s counsel ask me to find that RO is not a credible
witness. According to the Director’s counsel and Emily’s counsel, RO was not truthful in his
evidence.

[109] As mentioned earlier in this decision, a will-say statement setting out RO’s evidence-in-
chief was entered as an exhibit at the trial for the truth of its contents. RO was then cross-examined
and re-examined in person during the trial.

[110] RO’s evidence was very brief. His will-say statement is a page and a half in length with
extremely large spacing and margins. His cross-examination and re-examination consisted of
13 questions in total.

[111] On cross-examination, RO was asked if he was aware that SB, who is his wife, was
“assisting with facilitating” unapproved access between the Mother and the children. RO answered
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in the negative. RO also testified that he had met Emily at Friday prayer groups, which is where
some of the Mother’s unapproved access visits with Emily occurred. The Director’s counsel and
Emily’s counsel argue that these answers are inconsistent and therefore demonstrate that RO was
not being truthful. 1 do not accept this argument. While I have found as a fact that SB was present
during the Mother’s unapproved access visits with Emily, the evidence does not establish that
SB facilitated the unapproved access visits. Moreover, even if | had found that SB facilitated the
Mother’s unapproved access visits, neither the fact that RO is SB’s husband nor RO’s presence
during the unapproved access visits means that he was necessarily aware that SB facilitated the
unapproved access Visits. It is also possible that RO did not know that the Mother’s Friday prayer
group access visits were unapproved. While RO is a member of the Mother’s natural support
network, he could not have been expected to inquire whether access was approved every time he
encountered the Mother with Emily.

[112] For these reasons, I find that RO is a credible witness. | note, however, that the probative
value of RO’s very brief evidence is limited.

(1V)  Credibility of the Caseworker

[113] TIhave concerns about the Caseworker’s credibility. During the Caseworker’s examination-
in-chief, she was cooperative and provided fulsome answers. However, there was a noticeable
change during the Caseworker’s cross-examination. When the Caseworker was cross-examined
by the Mother’s counsel, she became non-responsive and argumentative at times. For instance, in
response to a question from the Mother’s counsel, the Caseworker answered, “I did answer that
question for you already, so I don’t think I need to answer that again.” In response to another
question from the Mother’s counsel, the Caseworker answered, “You didn’t ask that question. So,
are you asking different questions?”

[114] On at least two occasions, when the Caseworker was confronted with a document that shed
doubt on the accuracy of her previous answer, the Caseworker made excuses instead of simply
admitting that she had been mistaken in her previous answer. For instance, the Mother’s counsel
asked the Caseworker if the Mother had requested additional time with Emily. The Caseworker
answered unequivocally that the Mother had never asked for additional time with Emily.
The Mother’s counsel then presented the Caseworker with one of the Caseworker’s own contact
log notes. The contact log note included an email from the Mother to the Caseworker in which the
Mother states, “...1 would like to respectfully request if it would be possible to extend the visits
[with Emily] by 1-2 hours.” The Caseworker then elaborately tried to qualify her prior answer and,
in so doing, turned the focus to evidence unflattering to the Mother:

Answer: Yeah. So, when you had initially asked that question | thought you meant
if we had sat down, had a meeting, and discussed, you know, planning with -- like,
right now, the visits are supervised. They have been supervised. And a meeting
would be to talk about, you know, additional hours leading to unsupervised. But
this particular request was made after we had addressed some concerns with [the
Mother] about her -- her visits ending. And the transport agency had brought up
concerns about her delaying --

Question: Okay.
Answer: -- you know, the goodbyes with [Emily].
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Question: M-hm,

Answer: And this is when this had been sent out. So, it was an -- it was an attempt
to ask for --how do 1 say this -- in a -- you work with our class planning and ask
for, you know, like -- you know, let’s look at the reports. Let’s see if we can do
some unsupervised access. Rather it was in a way of trying to now extend the visits
after we had brought up concerns about her not following the rules --

Question: M-hm,

Answer: -- during her -- her supervised visits with the transport agency and the
supervision agency. And it had been brought to our attention, and it’s also in
documentation, that they said that (INDISCERNIBLE) that [the Mother] had
purposefully been delaying the goodbyes and all of that, so.

[115] My overall impression of the Caseworker is that she presented as biased against the Mother
rather than as a neutral agent of the Director. Indeed, the Caseworker’s dislike for the Mother was
at times palpable. For instance, the Caseworker cynically tried to shed doubt on the Mother’s
current separation from Tola even though there is no evidence to suggest that the Mother and Tola
are not separated:

And then September 2024 there was an incident of domestic violence, and that is
where they — they became separated — allegedly separated. [Emphasis added.]

[116] For these reasons, I find that the Caseworker’s evidence warrants caution. Where there is
a conflict between the evidence of the Caseworker and the evidence of the Mother, | accept as
accurate and truthful the evidence of the Mother.

APPLICATION OF THE LAW
Q) General Principles

[117] The seriousness of the interests at stake in this case cannot be overstated. The Director is
seeking permanent guardianship of the children. Permanent guardianship is the most devastating
invasion of the family unit permitted by law and is not an order that should be made lightly: Alberta
(Director of Child Welfare) v CB, 2003 ABPC 97 at para 24; AD v Alberta (Director of Child,
Youth and Family Services), 2011 ABQB 577 (“AD”) at para 69. Permanent guardianship
proceedings represent a “gross intrusion into a private and intimate sphere”: New Brunswick
(Minister of Health and Community Services) v JG, [1999] 3 SCR 46 at para 61.

[118] In PH, the Court of Appeal considered the purpose of the CYFEA and emphasized the
importance of the least intrusive measure principle as follows at paragraph 15:

The purpose of the CYFEA is to ensure and enhance the lives of families and to
secure the safety of children at risk. The Director is only authorized to act in the
circumstances prescribed therein and at all times must act in the best interests of
the child. The statute sets timelines to bring an apprehension before the court, to
ensure the Director acts in a timely manner, recognizing that the welfare of children
and their families are at stake. State interference with a family must be limited only
to necessary interventions - the least intrusive options for the shortest time possible
- and always with a view to the best interests of the child. [Emphasis added.]
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(I1)  The Director’s Burden of Proof

[119] The Director can only succeed in its application for a PGO if it satisfies the statutory
requirements set out in section 34(1) of the CYFEA, which states:

34(1) The Court, on application pursuant to this Division by a director, may make
a permanent guardianship order appointing the director as guardian of the child if
it is satisfied that

(a) the child is in need of intervention or is the subject of a temporary guardianship
order,

(b) the safety, security or development of the child cannot adequately be protected
if the child remains with or is returned to the child’s guardian, and

(c) it cannot be anticipated that the child could or should be returned to the custody
of the child’s guardian within a reasonable time.

[120] The Director must prove all three of the statutory requirements set out in section 34(1) on
a balance of probabilities: AD at para 102.

[121] It is not enough for the Director to prove that the statutory requirements set out in
section 34(1) were satisfied when the children were apprehended or when the Initial Custody Order
was granted. Rather, the Director must prove that these requirements were satisfied at the date of
trial. This ensures that courts take a forward-looking approach to assessing both the best interests
of children and the potential of harm to children. It also ensures that courts consider all remedial
efforts made by guardians up to the date of trial and all new protection concerns that may have
arisen up to the date of trial. See: CB v Alberta (Director of Child Welfare), 2007 ABQB 234 at
paras 86-87; Alberta (Regional Director of Child Welfare) v RR, [1989] A.J. No. 908; DN (Re),
2017 ABPC 169 at para 15.

[122] Pursuant to section 34(4) of the CYFEA, if | grant a PGO under section 34(1), the Director
becomes the sole guardian of the children. The CYFEA therefore only permits me to grant a PGO
in relation to Tola, who consented to the PGO, if I also grant a PGO in relation to the Mother
because doing otherwise would make the Director a guardian of the children jointly with the
Mother rather than their sole guardian: VS (Re), 2022 ABPC 250 (“VS”) at para 54. As a result,
before 1 may grant a PGO on consent in relation to Tola, | must determine if the Director has
satisfied its burden of proof under section 34(1) in relation to the Mother. If | find that the Director
has satisfied its burden of proof in relation to the Mother, I may grant a PGO as against both the
Mother and Tola, who has consented to the PGO. If, however, | find that the Director has not
satisfied its burden of proof in relation to the Mother, | may not grant a PGO as against the Mother
or Tola, even though Tola has consented to the PGO. | will say more about this later in this
decision.
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[123] In determining whether the Director has satisfied its burden of proof under section 34(1)
in relation to the Mother, | have considered section 1.1 and section 2(1) of the CYFEA, which
state:

Guiding principles

1.1 This Act must be interpreted and administered in accordance with the following
principles:

(a) the best interests, safety and well-being of children are paramount;

(b) the well-being of families and communities is crucial to the well-being of
children;

(c) children benefit from

(i) lasting relationships with people with whom they have connections,
including family, friends, caregivers and other significant individuals,

(ii) connections with their culture and cultural communities and
opportunities to form those connections, and

(iii) permanent, formalized ties with people who care about them;

(d) Indigenous people should be involved with respect to the planning and
provision of services to and decisions respecting Indigenous families and
their children.

Matters to be considered

2(1) If a child is in need of intervention, a court, an Appeal Panel and all persons
who exercise any authority or make any decision under this Act relating to the child
must do so in the best interests of the child and must consider the following as well
as any other relevant matter:

(@) the child’s family has the primary responsibility for the safety and
well-being of the child and the family’s well-being should be supported and
preserved,;

(b) if the child is capable of forming an opinion, the child’s opinion should be
taken into account;

(c) in the case of an Indigenous child, the importance of respecting, supporting
and preserving the child’s Indigenous identity, culture, heritage, spirituality,
language and traditions;

(d) the benefits to the child of lasting relationships with the people with whom
the child is connected, including family, friends, caregivers and other
significant individuals;

(e) the benefits to the child of connections with the child’s culture and cultural
communities and opportunities to form those connections;

(F) the child’s race, spiritual beliefs, colour, gender, gender identity, gender
expression, age, ancestry, place of origin, family status, sexual orientation
and any disability the child may have;
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() the importance of stability, permanence and continuity of care and
relationships to the child’s long-term safety and well-being;

(h) any decision concerning the removal of the child from the child’s family
should take into account the risk to the safety, security or development of
the child if the child remains with the family, is removed from the family or
is returned to the family;

(i) subject to clause (h), if the child has been exposed to family violence within
the child’s family, intervention services should be provided to the family in
a manner that supports family members and prevents the need to remove
the child from the custody of an abused family member;

(j) any decision concerning the placement of the child outside the child’s
family must include a plan to address the child’s need for permanent,
formalized ties to people who care about the child and must take into
account

(1) the benefits to the child of a placement within the child’s extended
family, or with persons who have a significant relationship with the
child,

(i1) the benefits to the child of a placement within or as close as possible to
the child’s home community,

(iii) in the case of an Indigenous child, the benefits to the child of a
placement where the child’s Indigenous identity, culture, heritage,
spirituality, language and traditions will be respected, supported and
preserved,

(iv) the benefits to the child of a placement where the child’s familial,
cultural, social, linguistic and spiritual heritage are valued as central to
the child’s safety, security and development, and

(v) the mental, emotional, spiritual and physical needs of the child and the
child’s mental, emotional and physical stage of development;

(k) in the case of a child who has a disability, planning for the care of the child
should address the need for resources and supports adequate to the unique
needs of the child;

(1) in the case of a youth who is being provided with care under this Act, the
plan for the care of the youth should address the youth’s need for
preparation for the transition to independence and adulthood;

(m) there should be no unreasonable delay in making or implementing a
decision respecting the child.

(1) Section 34(1)(a): Are the Children in Need of Intervention or the Subject of a TGO?

[124] The children are currently in the care of the Director pursuant to an Initial Custody Order.
They are not the subject of a TGO. The Director must therefore prove that the children are in need
of intervention on a balance of probabilities in accordance with section 34(1)(a) of the CYFEA.
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[125] The meaning of “child in need of intervention” is set out in section 1(2) of the CYFEA. In
this case, the Director relies on section 1(2)(g), which states:

1(2) For the purposes of this Act, a child is in need of intervention if there are
reasonable and probable grounds to believe that the safety, security or development
of the child is endangered because of any of the following:

(9) the guardian of the child is unable or unwilling to protect the child from
emotional injury

[126] Section 1(3)(a) of the CYFEA defines when a child is emotionally injured. In this case, the
Director relies on sections 1(3)(a)(i) and 1(3)(a)(ii)(C), which state:

1(3) For the purposes of this Act,
(a) a child is emotionally injured

(i) if there is impairment of the child’s mental or emotional functioning or
development, and

(ii) if there are reasonable and probable grounds to believe that the
emotional injury is the result of

(C) exposure to family violence or severe domestic disharmony

[127] Section 1(2) of the CYFEA begins with the words “[f]or the purposes of this Act”. The
definition of “child in need of intervention” in section 1(2) therefore applies whenever the phrase
“child in need of intervention” is used in the CYFEA. The definition does not change depending
on whether the term is used in the context of an apprehension, a Supervision Order, a TGO or a
PGO. Inall of these contexts, a child is in need of intervention “if there are reasonable and probable
grounds to believe that the safety, security or development of the child is endangered” due to the
existence of circumstances enumerated in sections 1(2)(a) to (h) of the CYFEA: Alberta (Child,
Youth and Family Enhancement Act, Director) v RN, 2022 ABPC 157 (“RN”) at para 15.

[128] | note that the definition of “child in need of intervention” in section 1(2) introduces a
second standard of proof, being that of “reasonable and probable grounds”, which is a lower
standard than a balance of probabilities. By making reasonable and probable grounds the standard
for endangerment, the CYFEA permits courts to find children in need of intervention without
requiring proof of endangerment to the higher standard of balance of probabilities. Courts are
therefore permitted to intervene earlier to protect children. This accords with section 1.1 of the
CYFEA, which states that the best interests, safety and well-being of children are paramount.
It also accords with the established legal principle that courts are not required to wait until a child
has actually incurred physical or emotional injury before intervening: Newton v Newton,
1924 CanLll 350 (MBCA), [1924] 2 WWR 840 at 849; HF (Re), 2026 ABCJ 38 at para 201.

[129] Accordingly, while the Director must prove on a balance of probabilities that the children
are in need of intervention, the definition of “child in need of intervention” in the CYFEA permits
the Director to satisfy this burden by proving that “there are reasonable and probable grounds to
believe that the safety, security or development of the child is endangered” due to the existence of
circumstances enumerated in sections 1(2)(a) to (h). While somewhat cumbersome, | prefer this
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description of the Director’s burden because it prevents misstatements and misapplications of that
burden. I am thinking here of circumstances where the Director’s burden has been described as
having to prove that there are “reasonable and probable grounds to believe that a child is in need
of intervention.” Such a description of the Director’s burden is incorrect because when read in
conjunction with the statutory definition of “child in need of intervention”, it amounts to saying
that the Director must prove that there are reasonable and probable grounds to believe that there
are reasonable and probable grounds to believe that the safety, security or development of the child
is endangered due to the existence of circumstances enumerated in sections 1(2)(a) to (h): RN at
para 15.

[130] Inthis case, the children are in the care of the Director pursuant to an Initial Custody Order.
In these circumstances, strict reliance on the plain meaning of the verb tense “is” in need of
intervention in section 34(1)(a) and section 1(2) of the CYFEA would result in the Director having
to prove that the children are currently in need of intervention even though the children are
currently in the Director’s care. Such an interpretation does not accord with the overarching
principle of statutory interpretation long recognized by the Supreme Court of Canada, namely that
the words of an Act are to be read in their entire context and in their grammatical and ordinary
sense harmoniously with the scheme of the Act, the object of the Act and the intention of the
legislature: Rizzo & Rizzo Shoes Ltd. (Re), [1998] 1 SCR 27, 1998 CanLlIl 837 at para 21; PH at
para 14.

[131] In the circumstances of this case, | must therefore take a forward-looking approach to the
definition of “child in need of intervention” and determine whether the Director has proven that
the children “would be” in need of intervention if they are returned to the Mother: VS at para 52.
In so doing, | must also take a forward-looking approach to the protection concerns raised by the
Director and consider whether the Director has proven that there is a continuing risk posed by the
protection concerns that the Director relied on at trial.

[132] If I find that the Director has not satisfied its burden of proving that the children would be
in need of intervention if they are returned to the Mother, then | must return the children.

[133] If I find that the Director has satisfied its burden of proving that the children would be in
need of intervention if they are returned to the Mother, then I must go on to determine whether the
Director has satisfied its burden of proof under section 34(1)(b) of the CYFEA.

[134] As stated earlier in this decision, the Director relies on sections 1(2)(g), 1(3)(a)(i) and
1(3)(a)(ii)(C) of the CYFEA in support of its position that the children would be in need of
intervention if they are returned to the Mother. According to the Director, there are reasonable and
probable grounds to believe that the safety, security or development of the children would be
endangered if the children are returned to the Mother because the Mother is unable or unwilling to
protect them from emotional injury caused by exposure to family violence or severe domestic
disharmony.

[135] The children were apprehended by the Director in May 2024 and the current Initial Custody
Order was granted in July 2024. The evidence at the trial established, and I find, that from May to
July 2024, the Mother and Tola were living together in severe domestic disharmony, minimizing
the risk that their conflict might escalate like it had in the past and failing to appreciate the impact
that their conflict was having on the children. In these circumstances, there were reasonable and
probable grounds to believe that the children’s safety, security or development was endangered
because the Mother and Tola were unable or unwilling to protect the children from emotional
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injury. | therefore find that the children were in need of intervention when they were apprehended
and when the Initial Custody Order was granted. This does not, however, mean that the Director
has satisfied its burden of proof under section 34(1)(a) of the CYFEA. To determine this, I will
now apply the forward-looking approach explained earlier in this decision to determine whether
the children remained in need of intervention at the time of trial. I will begin by considering the
Original Parenting Assessment and the Updated Parenting Assessment.

(A)  The Original Parenting Assessment

[136] The Original Parenting Assessment is dated October 17, 2024. The Director retained
Mr. Dahl to complete the Original Parenting Assessment when the Mother and Tola were still
living together. The Original Parenting Assessment therefore deals with both the Mother and Tola.

[137] The Mother and Tola separated on September 1, 2024. Mr. Dahl began the Original
Parenting Assessment approximately two weeks before the Mother and Tola separated, and
completed it approximately six weeks after they separated.

[138] In the Original Parenting Assessment, Mr. Dahl identified the following risk factors:

e Inconsistent boundaries: [The Mother] had difficulty maintaining safe
boundaries that protected the children in a proactive manner. Despite a
significant history of violence in the home, [the Mother] willingly supported a
return to a relationship that was violent in nature.

e Toxic stress: The parental relationship had consistent, long-term themes of
interpersonal conflicts. The parents had a well-established, long-term pattern of
verbal arguments that could escalate to physical violence. The parents had a
limited appreciation of the long term impact of toxic stress on child
development.

e [Tola]’s history of violence: [Tola] had a history of violent behaviors that
occurred in the family home. He appeared unable to predict or prevent violence
in the family home.

e Limited adaptive skills: [Tola] had yet to care for himself in an independent
manner, securing an income and managing his health. He appeared
overwhelmed by the tasks of daily living and struggled to maintain a consistent
routine to allow him to prioritize parenting tasks.

[139] Other concerns raised in the Original Parenting Assessment include:

e the Mother and Tola minimized the risk of past experiences on their ability to
care for the children;

e uncertainty regarding the Mother’s long-term commitment to continued
separation from Tola;

e Tola’s continued view of a relationship with the Mother as a viable option;

e the ability of the Mother’s support network to challenge her decision making
and provide an alternative perspective to her decisions; and

e the Mother’s inability to work with supports and services.
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[140] In the Original Parenting Assessment, Mr. Dahl made the following recommendations to
assist the Mother and Tola to address his concerns:

Suggested interventions for [the Mother] include:

e Individual counselling for [the Mother]: Counselling that prioritizes discussions
about [the Mother]’s minimization of risk, difficulties in protecting her
children, and challenges in maintaining long-term, safe relationships and
environments that protect the children from harm.

e Joint counselling: [The Mother] and [Kevin] would benefit from counselling to
discuss the unique history and dynamics of their relationship and strategies to
repair their relationship.

Suggested interventions for [Tola] include:

e Individual counselling: [Tola] would benefit from continued counseling in
coping skills to manage stressful situations, triggers and “red flags™ for anger,
and continued review of risk factors including substance use and alcohol use
that contribute to unpredictable and violent behavior.

e Income and Housing to Support himself and [Emily].
Suggested Interventions for both:

e Increased awareness of the impact of trauma on child development: Both
parents would benefit from increasing knowledge of the impact of trauma on
child development. Completing a program such as Brain Story Certification
(https:/I www.albertafamilywellness.org/ training/) can improve knowledge
and understanding of trauma on the children.

e Should the children be returned to parental care, this should only occur with the
proviso the parents remain separated. Custody and access for [Emily] should
occur with the support of professional mediation to ensure that parental
responsibilities and decision making is clearly outlined for both parents. | would
not support direct parental contact without the use of a third party.

[141] Inthe Original Parenting Assessment, Mr. Dahl’s prognosis for change for the Mother and
Tola “was guarded at best.”

[142] Given that Tola consented to the PGO in relation to Emily and did not participate in the
trial, I will only deal with the Mother’s efforts to address the recommendations set out the Original
Parenting Assessment. I note that very little evidence was called at the trial regarding Tola’s
current circumstances or future intentions. I will say more about the lack of evidence relating to
Tola later in this decision.

(1) Individual Counselling for the Mother

[143] The Director is not satisfied with the Mother’s efforts regarding her individual counselling.
According to the Director, the Mother only remained with counsellors for limited periods of time
because she was “therapist shopping” for a counsellor who would not challenge her. In support of
this argument, the Director points to what it characterizes as a demonstrated pattern by the Mother
of disengaging from counselling when challenged. The Director is also critical that Ms. Brewer
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was not called as a witness at the trial and that Ms. Ellis was not qualified as an expert witness at
the trial. To address these arguments, | will now review each of the counsellors who the Mother
saw.

€)) Dr. Sara (Sally) During

[144] The first counsellor that the Mother saw after the children were apprehended in May 2024
was Dr. During, a registered psychologist. The Director called Dr. During as an expert witness at
the trial.

[145] The Mother attended a total of 21 counselling sessions with Dr. During between July 2024
and February 2025, including four joint sessions with Tola.

[146] The Director arranged the Mother’s counselling with Dr. During. The Director originally
retained Dr. During to provide couples’ counselling for the Mother and Tola, who were still living
together at the time. Dr. During conducted four joint counselling sessions with the Mother and
Tola before they separated on September 1, 2024. After the Mother and Tola separated, Dr. During
continued to provide them both with individual counselling. The Mother attended 17 individual
counselling sessions with Dr. During and Tola attended at least 13, although it appears that Tola’s
counselling with Dr. During is ongoing.

[147] The Mother ended her individual counselling with Dr. During in February 2025.

[148] The Director asks me to find that the Mother ended her counselling with Dr. During for
inappropriate reasons. In his written closing submissions, the Director’s counsel also asks me to
find that the Mother “deliberately poisoned” Kevin’s views of Dr. During to prevent Kevin from
attending counselling with Dr. During. To assess these arguments, 1 will now consider the evidence
related to the end of the Mother’s counselling with Dr. During in February 2025.

[149] On February 7, 2025, the Mother told the Caseworker that she did not intend to continue
counselling with Dr. During. In her response, the Caseworker appeared to focus on the Director’s
evidentiary needs rather than the Mother’s therapeutic needs:

[Dr. During] is hired by us and when determining whether we can return the
children, we need her reports so you do need to work with her and give her a fair
chance as it appears that [Tola] is making great progress with her. | spoke to her
[Dr. During] this week and we may be referring [Kevin] to her as well.

[150] In response, the Mother told the Caseworker that prior to their separation, Tola told the
Mother that he liked Dr. During and thought that Dr. During was listening to him over the Mother.
Without determining whether or not those statements were in fact made by Tola to the Mother,
| am prepared to find that the Mother conveyed concerns to the Caseworker about continuing her
counselling with Dr. During. Rather than meaningfully explore the Mother’s concerns, the
Caseworker responded by telling the Mother that “everything can’t have an excuse. [Kevin] has
gone through a lot because of choices you made. There needs to be some self reflection.”
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[151] Also in February 2025, Dr. During informed the Caseworker that Tola was hoping to have
some form of longer-term relationship with Kevin. Dr. During asked the Caseworker, on Tola’s
behalf, if this request could be supported. The Caseworker relayed the request to the Mother as
follows:

| spoke with [Dr. During] and she advised [Tola] would like to have some contact
with [Kevin]. How would you feel about this? Also she wanted to set up sessions
with [Kevin]. How do you feel about this? Thanks

[152] It would not have been unreasonable for the Mother to interpret this request as advocacy
for Tola by Dr. During and the Caseworker. The Mother responded to the request by telling the
Caseworker that Tola could not have contact with Kevin, that Dr. During could not provide
individual counselling to Kevin and that the Mother would be ending her individual counselling
with Dr. During, which she did.

[153] Also in February 2025, the Mother told the Caseworker that it was crucial that both she
and Kevin stay away from Tola. She expressed concern that Dr. During was celebrating Tola’s
progress and supporting contact between Tola and Kevin. The Mother also told the Caseworker
that her sessions with Dr. During left her feeling blamed, invalidated and dismissed. This appears
to be at least in part related to Dr. During’s wish to explore the bidirectional nature of the conflict
between the Mother and Tola, and in particular the Mother’s role in that conflict. On this latter
point, | note that Dr. Macdonald is of the opinion that the conflict between the Mother and Tola
was unidirectional not bidirectional. According to Dr. Macdonald, even if there was conflict
initiated by both Tola and the Mother, it became unidirectional conflict as soon as Tola escalated
to attempting to kill the Mother because the Mother had to escalate in response to survive.
Dr. Macdonald explained that characterizing this kind of potentially lethal conflict as bidirectional
would lay blame on the Mother unless she did not escalate and therefore did not defend herself.

[154] | note that while the issue of whether the violence between Tola and the Mother was
bidirectional or unidirectional came up in the evidence at the trial, this is not a question that | have
to answer in order to determine if the Director has satisfied its burden of proof under the CYFEA.
| therefore decline to do so.

[155] On the last day of the trial on March 13, 2026, the Director’s counsel asked me to find that
Dr. During did not do anything improper by counselling both the Mother and Tola. This is also not
a question that | have to answer in order to determine if the Director has satisfied its burden of
proof under the CYFEA, and I decline to do so.

[156] The question that I must answer is whether or not the Mother ended her individual
counselling with Dr. During and did not allow Kevin to begin counselling with Dr. During for
inappropriate reasons like “therapist shopping” as suggested by the Director. Based on the
evidence, | find that the Mother made these decisions for appropriate reasons. The Mother was no
longer comfortable sharing the same counsellor with Tola, who had almost ended her life. She was
also not comfortable allowing Kevin to begin counselling with Dr. During, who purportedly
supported contact between Kevin and the man who tried to kill her. This finding accords with the
opinion of Dr. Macdonald:

[The Mother] was clear and consistent in her messaging that she did not want to
attend the session with Dr. During, and, in my opinion, provided ethical and
appropriate reasoning for this decision. It is atypical in therapeutic intervention for
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a therapist to engage in therapy with both the perpetrator and the victim, regardless
of whether the initial goal was reunification.

[157] | note also that when Mr. Dahl was asked about circumstances where counselling is
provided to both a perpetrator and a victim of violence, he said that he would be concerned if the
counselling did not stop after consent was revoked.

[158] Based on the evidence, | find that the therapeutic relationship between the Mother and
Dr. During was compromised from an early stage. This diminishes the weight | give to
Dr. During’s evidence regarding why the Mother ended her individual counselling with Dr. During
and why the Mother did not allow Kevin to begin counselling with Dr. During. It also diminishes
the weight | give to Dr. During’s evidence regarding the Mother’s therapeutic progress.

[159] It is unfortunate that the Caseworker did not consider the Mother’s perspective regarding
counselling with Dr. During. It is even more unfortunate that the Caseworker chalked up the
Mother’s decision to end her individual counselling with Dr. During and not allow Kevin to begin
counselling with Dr. During to a lack of cooperation with the Director. This is just one example of
several mixed messages that the Mother received from the Director. In this mixed message, the
Mother was told that she must learn how to protect herself and the children from Tola if she wanted
the children to be returned to her. The Mother then set what | find to be a reasonable boundary by
refusing to continue to share the same counsellor with Tola and by refusing to allow Kevin to begin
counselling with someone who purportedly supported contact between Kevin and Tola. Rather
than demonstrating a lack of cooperation as suggested by the Director, | find that this boundary
demonstrates that the Mother was able to implement what she had learned about family violence
to protect herself and her children.

(b) Randi Brewer

[160] The second counsellor that the Mother saw was Randi Brewer, a registered clinical social
worker based in the United States. Ms. Brewer was not called as a witness at the trial and
no explanation was given why.

[161] The Mother independently sought out and engaged Ms. Brewer through the online platform
BetterHelp.

[162] The Mother started counselling with Ms. Brewer while she was still attending counselling
with Dr. During and she told Dr. During this in late 2024. The Mother also advised the Caseworker
that she had started counselling with Ms. Brewer.

[163] The Mother attended a total of five counselling sessions with Ms. Brewer between October
2024 and December 2024. One of these sessions was a joint counselling session with the Mother
and Kevin.

[164] While working with Ms. Brewer, the Mother completed therapeutic worksheets on topics
such as the cycle of abuse, co-dependency, boundaries, and core beliefs as homework between
counselling sessions. The BetterHelp platform also permitted the Mother to exchange messages
with Ms. Brewer between counselling sessions.

[165] I accept the Mother’s evidence and find that she ended her counselling with Ms. Brewer
because she was no longer able to afford to pay for it.
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(© Nicarla Ellis

[166] The third counsellor that the Mother saw was Nicarla Ellis, a registered provisional
psychologist. The Mother called Ms. Ellis as a witness at the trial but she could not be qualified as
an expert because she is a provisional psychologist. Ms. Ellis was therefore limited to providing
fact evidence rather than opinion evidence. I do not attribute Ms. Ellis’ inability to testify as an
expert witness to any impropriety by the Mother.

[167] The Mother independently sought out and engaged Ms. Ellis. Ms. Ellis completed an intake
with the Mother in March 2025 and they had their first counselling session in April 2025. At the
time that Ms. Ellis was called as a witness in July 2025, she had had 16 counselling sessions with
the Mother and one joint counselling session with the Mother and Kevin.

[168] At the continuation of the trial in January 2026, all counsel agreed that the Mother was still
continuing to attend counselling with Ms. Ellis.

(d) Janie Christensen

[169] The fourth counsellor that the Mother saw was Janie Christensen, a registered social
worker. Following the adjournment of the trial in July 2025, the Director arranged for the Mother
to have an initial meeting with Ms. Christensen. The Mother and Ms. Christensen had this meeting
in August 2025 and did not meet again.

[170] There is disagreement regarding why the Mother only met with Ms. Christensen once.
According to the Mother, after her initial meeting with Ms. Christensen, the Mother was ready and
willing to attend counselling sessions with Ms. Christensen. In contrast, in his written closing
submissions, the Director’s counsel invites me to find that the Mother “deliberately sabotaged”
a potential counselling relationship with Ms. Christensen, and “deliberately misled Ms.
Christensen to avoid working with any professionals provided by the Director out of some kind of
fear or mistrust of the Director.”

[171] Ms. Christensen was not called as a witness at the trial. Correspondence between the
Caseworker and Ms. Christensen, and a reporting letter prepared by Ms. Christensen for the
Caseworker, were entered as an exhibit at the trial but for identification purposes only. | have not
considered these documents.

[172] Based on the evidence before me, I am unable to determine why the Mother only met with
Ms. Christensen once. | therefore do not attribute the fact that Ms. Christensen and the Mother had
only one meeting to any impropriety by the Mother.

(e) Dr. Heather Macdonald

[173] The fifth counsellor that the Mother saw was Dr. McDonald, a registered psychologist. The
Mother called Dr. Macdonald as an expert witness at the trial.

[174] Ms. Carefoot introduced the Mother to Dr. MacDonald, who is the Mother with counselling
on a pro-bono basis.
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[175] At the time that Dr. Macdonald was called as a witness in January 2026, she had had four
counselling sessions with the Mother. The Mother testified, and | accept, that she intends to
continue counselling with Dr. Macdonald. Dr. Macdonald also indicated a willingness to continue
working with the Mother, and testified that the Mother is open to feedback and therapeutic
guidance:

Question: Now during your sessions, did [the Mother] appear open to feedback, to
therapeutic guidance?

Answer: No different than any other client that | would have worked with. Does
she push back? Yes, she does. Should she? Absolutely. And one of the things that
| look for with my clients with domestic violence histories, with interpersonal
violence histories, is for them to find their voice.

So, the fact that she can find hers is actually something that | would look for in the
strength of my clients. So, if she wasn’t pushing back, I’d be much more concerned
about that.

[176] Based on this review of the evidence related to the Mother’s various counsellors, | find that
the Mother was not “therapist shopping” for a counsellor who would not challenge her as argued
by the Director. The Mother set a reasonable boundary by ending her counselling with Dr. During.
The Mother made efforts to seek out and engage Ms. Brewer before she ended her counselling
with Dr. During. When the Mother was no longer able to afford counselling with Ms. Brewer, she
sought out and engaged Ms. Elllis, with whom she still attends counselling. When the Director set
up an initial meeting for the Mother with Ms. Christensen, the Mother voluntarily attended that
meeting. She also began counselling with Dr. Macdonald during the trial adjournment. The Mother
continues to attend individual counselling with not one but two counsellors — Ms. Ellis and
Dr. Macdonald. In these circumstances, | agree with Dr. McDonald that what the Director
describes as “therapist shopping” is equally consistent with the Mother making efforts to find a
safe and appropriate therapeutic environment in which to process her complex trauma.

[177] According to Dr. Macdonald, the Mother has worked very hard to engage counsellors and
has done a very good job of finding counsellors who specialize in the area that she needs even if
some of them do not have the credentials that the Court requires to be called as expert witnesses.
| agree with this sentiment and commend the Mother on her efforts, especially in light of the mixed
messages that she has received from the Director.

(i) Joint Counselling for the Mother and Kevin

[178] The Director is also not satisfied with the Mother’s efforts regarding her joint counselling
with Kevin. According to the Director, the Mother attended Kevin’s counselling with Ms. O’Grady
to control or influence Kevin. The Director is also critical that Ms. O’Grady was not qualified as
an expert witness at the trial. To address these arguments, | will now review the Mother’s joint
counselling with Kevin as well as Kevin’s individual counselling.

[179] In the Original Parenting Assessment, Mr. Dahl recommended that the Mother have
individual counselling, and that the Mother and Kevin have joint counselling. Even though
Mr. Dahl did not recommend individual counselling for Kevin, the Caseworker told the Mother
that Kevin should have individual counselling. As explained earlier in this decision, the
Caseworker wanted Kevin to have individual counselling with Dr. During but the Mother would
not agree to this. Instead, the Mother independently sought out a counsellor for Kevin through the
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Lionheart Foundation. The Mother asked the Lionheart Foundation to refer Kevin to
Kristin Boettger, who had previously worked with Kevin in 2021, but Ms. Boettger was not
available. In April 2025, the Lionheart Foundation referred Kevin to Shannon O’Grady, a
registered psychologist.

[180] At the time that Ms. O’Grady was called as a witness in July 2025, she had had six
individual counselling sessions with Kevin, six individual counselling sessions with the Mother
and six joint counselling sessions with the Mother and Kevin. Prior to this, the Mother and Kevin
had had one joint counselling session with Ms. Brewer and one with Ms. Ellis.

[181] The Mother and Kevin had individual and joint counselling sessions with Ms. O’Grady
until at least December 2025. When the trial reconvened in January 2026, Kevin’s counsel advised
that Kevin intends to continue his counselling with Ms. O’Grady.

[182] The Mother called Ms. O’Grady as a witness at the trial in July 2025 but Ms. O’Grady
would not agree to be qualified as an expert. The Mother subpoenaed Ms. O’Grady and intended
to have her qualified as an expert witness when the trial reconvened in January 2026, but
Ms. O’Grady was unable to attend for medical reasons. Ms. O’Grady was therefore not recalled as
a witness or qualified as an expert. Her evidence was therefore limited to the fact evidence that she
gave in July 2025. T do not attribute Ms. O’Grady’s refusal to be qualified as an expert witness in
July 2025 or her inability to be recalled as a witness in January 2026 to any impropriety by the
Mother.

[183] Another mixed message that the Mother received from the Director relates to individual
versus joint counselling. The Director was not satisfied with the Mother’s efforts regarding her
individual counselling and also wanted the Mother to have joint counselling with Kevin. However,
the Director took the position that the Mother should not have individual counselling with
Ms. O’Grady or attend too many of Kevin’s counselling sessions with Ms. O’Grady because
Ms. O’Grady was “Kevin’s counsellor.” In this way, the Director presented the Mother with a
mixed messaging tug-of-war between individual and joint counselling.

[184] The Director also demonstrated an unrealistic rigidity about individual and joint
counselling. For instance, according to the Caseworker, Kevin was supposed to have individual
counselling with Ms. O’Grady during the week, and Kevin and the Mother were supposed to have
joint counselling with Ms. O’Grady on the weekends. This rigid approach substituted the
Caseworker’s opinion for Ms. O’Grady’s opinion regarding when Kevin should have individual
counselling and when Kevin should have joint counselling with the Mother. It also disregarded
Kevin’s wishes because, according to Kevin’s counsel, Kevin prefers to have counselling with the
Mother. This is consistent with the Mother’s evidence, which | accept, that Ms. O’Grady had
invited her to be present during counselling at Kevin’s request. It is also consistent with the
evidence of Ms. Ellis, who indicated that Kevin wanted the Mother to be present to hear everything
that he had to say in counselling.

[185] Based on the evidence, I reject the Director’s argument that the Mother attended Kevin’s
counselling with Ms. O’Grady to control or influence Kevin. I find that the Mother made genuine
efforts to balance the Caseworker’s direction that Kevin have individual counselling, and
Mr. Dahl’s recommendation that the Mother have joint counselling with Kevin, and Kevin’s
wishes that the Mother attend his counselling. Rather than assisting the Mother in these challenging
circumstances, the Director made the situation more difficult for her with mixed messages. There
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were many factors at play and it is regrettable that the Caseworker approached this nuanced
situation as black and white.

(iii)  Increased Awareness of the Impact of Trauma on Child Development

[186] Mr. Dahl recommended that the Mother complete her Brain Story Certification to increase
her knowledge and understanding of the impact of trauma on children. At the trial, Dr. Macdonald
said that Brain Story Certification was a great recommendation for the Mother because it enhances
parents’ understanding of the impact of trauma on their children.

[187] Asrecommended by Mr. Dahl, the Mother completed her Brain Story Certification in June
2025. This is an extensive course, which includes approximately 25 modules. There is a
comprehension test after every module and a cumulative comprehension test at the end of the
course. It took the Mother many tens of hours to complete her Brain Story Certification.

[188] At the trial, the Mother was asked why she did not complete her Brain Story Certification
until June 2025 when Mr. Dahl recommended it in the Original Parenting Assessment, which is
dated October 17, 2024. The Mother said, and | accept, that she did not receive Mr. Dahl’s detailed
recommendations from the Caseworker until March 2025. The Mother therefore did not know that
Mr. Dahl had recommended that she complete her Brain Story Certification until approximately
four months before the trial began in July 2025.

[189] At the trial, the Mother demonstrated her knowledge and understanding of the impact of
trauma on children by explaining some of what she learned from taking her Brain Story
Certification, including the impact of toxic stress on brain development and ways to protect the
children from harm. She also said that the course helped her better understand Kevin’s experience
and the Director’s concerns.

(iv)  Remain Separated from Tola

[190] The Mother and Tola separated on September 1, 2024. On the day they separated, Tola was
screaming at the Mother because she did not walk the dog and make food. The Mother recognized
the escalating pattern of Tola’s behaviour and locked herself in another room but Tola continued
to scream at her. According to the Mother, Tola threatened that if she called the police, he would
make sure that the children would never come back home to her. The Mother called the police
anyway.

[191] The Mother has not contacted Tola since their separation on September 1, 2024, which was
16 months before the trial reconvened in January 2026. Tola has attempted to contact the Mother
since their separation, but the Mother has not responded to him and has advised the Caseworker
of his attempts to contact her.

[192] When the Mother was asked about her current separation from Tola and what has changed,
the Mother said that she is no longer in denial about the abuse she has experienced, that she now
understands why she reconciled with Tola, and that she has developed coping mechanisms.

[193] The Mother is adamant that she does not intend to reconcile with Tola and | accept her
evidence on this point. There is no evidence regarding Tola’s current intentions regarding
reconciliation with the Mother, but I accept the Mother’s evidence that when Tola has tried to
contact her, she has not responded to him.

[194] In support of the Director’s position that the children should not be returned to the Mother,
the Director’s counsel states in his written closing submissions that “[t]he best predictor of future
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behaviour is past behaviour.” The Director’s counsel cited no legal authority for this principle. In
any event, I find that the Mother’s demonstrated behaviour of remaining separated from Tola for
16 months lends weight to her evidence that she does not intend to reconcile with Tola.

(B)  The Updated Parenting Assessment

[195] As mentioned earlier in this decision, the Director retained Mr. Dahl to complete the
Original Parenting Assessment when the Mother and Tola were still living together. The Mother
and Tola separated on September 1, 2024. The Original Parenting Assessment is dated October 17,
2024. The trial commenced in July 2025.

[196] When Mr. Dahl testified at the trial in July 2025, he was asked if it is standard practice to
re-assess a parent’s situation when new progress is made. He denied that this is standard practice.
He also stated that he did not think that a re-assessment was necessary in this case even though the
Original Parenting Assessment was completed in October 2024, and the Mother and Tola separated
in September 2024. These answers from Mr. Dahl are incongruous with the following statement
that Mr. Dahl included in the Original Parenting Assessment:

Limitations of the Assessment

This assessment is thought to represent a reasonable understanding of [the Mother]
and [Tola] at the time it has been undertaken. Circumstances and people change
over time. Future readers should be aware of this limitation and apply it with
caution.

[197] When I adjourned the trial in July 2025 to allow the parties an opportunity to gather further
evidence, | advised counsel that 1 would find an update of the Original Parenting Assessment
helpful in making a decision regarding the Director’s application for a PGO. During the trial
adjournment, the Director retained Mr. Dahl and he completed the Updated Parenting Assessment,
which is dated September 4, 2025. Unlike the Original Parenting Assessment, which deals with
both the Mother and Tola, the Updated Parenting Assessment deals only with the Mother.

[198] Mr. Dahl did not include any recommendations in the Updated Parenting Assessment to
assist the Mother in addressing his concerns. Without this guidance, the Mother was left with no
measures by which to demonstrate her willingness to address Mr. Dahl’s concerns. This gives me
cause for concern. Mr. Dahl’s evidence that he does not view re-assessment as necessary in the
face of new progress also gives me cause for concern.

[199] In the Updated Parenting Assessment, Mr. Dahl notes that one of his primary concerns in
the Original Parenting Assessment was the Mother’s ability to maintain a long-term commitment
to separation from Tola. He then states that “[a]s the length of time continues to grow, I am more
optimistic that [the Mother] can ‘stay the course’.” Mr. Dahl goes on to note that even though the
Mother has remained separated from Tola, “the challenge in the future will be [the Mother]’s
ability to negotiate a co-parenting relationship that supports [Emily]’s contact with [Tola].” This
statement is an example of Mr. Dahl perpetuating another mixed message that the Mother has
received from the Director. At the trial, Dr. Macdonald addressed this mixed message as follows:

...I'm concerned about the mixed messaging, about whether or not her former
partner is dangerous, or he’s not dangerous. And so, there’s this mixed message
that’s present around well, he can have 50/50 custody of the kids and he’s not
dangerous, and -- and [the Mother] is being told that he’s dangerous and she has to
protect around him. So -- so that — there’s a misalignment there...
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[200] Later in her evidence, Dr. MacDonald succinctly summarized this mixed message as the
Director not seeing Tola as a risk but wanting the Mother to see him as a risk.

[201] In her Court Report, Dr. Macdonald recommended that this mixed message be clarified:

Clarification is needed in terms of [the Director’s] engagement of [the Mother]’s
former intimate partner [Tola] as a potential custodian for their daughter [Emily],
while at the same time suggesting that when [the Mother] invited him back into her
life, it was dangerous and meant that she was not protecting her children. Allegedly
aligning with her abuser has broken trust between [the Mother] and [the Director]
and was exacerbated when [the Director] allegedly told [the Mother] that they
trusted her former intimate partner and were willing to give him 50-50 custody.

[202] | recognize that Tola consented to the PGO and that there is no evidence of the Director
suggesting that Tola should get “50-50 custody.” However, Mr. Dahl’s reference to “co-parenting”
in the Updated Parenting Assessment is nonetheless an example of Mr. Dahl sending the Mother
a mixed message about the risk that Tola poses to her and the children. Dr. During sent this same
mixed message to the Mother when she made repeated references to co-parenting in her
Psychological Treatment Reports. Dr. During and the Caseworker also sent this mixed message to
the Mother when they celebrated Tola’s progress in counselling and asked the Mother if Tola could
have contact with Kevin as explained earlier in this decision. It is concerning that all three of these
professionals — the Caseworker, Dr. During and Mr. Dahl — failed to recognize that they were
sending a mixed message to the Mother about the very issue that caused the Director to apprehend
the children in the first place, namely the risk that Tola poses to the Mother and the children.

[203] I also have concerns about other mixed messages included in the Updated Parenting
Assessment. For instance, Mr. Dahl is critical of the Mother in the Updated Parenting Assessment
because she was “quick to end” her counselling with Dr. During when feeling challenged and when
Kevin was “due to see” Dr. During. These statements demonstrate that, like the Caseworker and
Dr. During, Mr. Dahl failed to recognize that the Mother was setting a boundary between herself
and her child, and the person who was counselling the man who tried to kill her.

[204] Mr. Dahl also relies on the fact that the Mother ended her counselling with Dr. During as
at least part of the basis for his belief that the Mother was not cooperating with the Director.
For instance, Mr. Dahl states in the Updated Parenting Assessment that “although [the Mother]
has not cooperated with all services provided by [the Director], she has remained a strong advocate
for herself and her children.” When asked at the trial what services he is referring to in this
sentence, Mr. Dahl stated:

Question: You also mentioned in this report [the Updated Parenting Assessment]
that, I’ll paraphrase, that [the Mother] did not participate in all services offered by
Children’s Services. Would that be correct?

Answer: Yes.

Question: Is there any specific service you were referring to? Can you give
specifics?

Answer: In terms of her engagement?
Question: Yes.
Answer: | believe that the counselling with Dr. During was ended, as one example.
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Question: Are you aware of the reason the counselling ended with Ms. During?
Answer: | believe - | have an understanding of it, yes.

Question: And in your professional experience, would you say that in that instance
[the Mother] had a legitimate reason to have left Dr. During and seek out another
therapist or psychologist?

Answer: | can’t - | couldn’t say.

[205] Mr. Dahl thus admitted that he does not know whether the Mother had a legitimate reason
for ending her counselling with Dr. During. He also admitted that when he met with the Mother in
preparation for the Updated Parenting Assessment, he did not bother to explore with her why she
ended her counselling with Dr. During:

Question: Further down the page [of the Updated Parenting Assessment],
individual counselling for [the Mother], that first paragraph, about halfway through
it said: (as read)

When queried, [the Mother] felt that they [the Mother and
Dr. During] had worked on boundary setting. However, she stopped
attending in February 2025. [The Mother] was concerned that
Dr. During was using [Tola]’s words in therapy and she felt in a
flight -- fight or flight mode and didn’t feel safe during sessions with
her.

Did you explore that any further with [the Mother], what was going on for her
during those sessions?

Answer: | don't believe we spoke further than that, no.

[206] Accordingly, Mr. Dahl admitted both that he does not know whether the Mother had a
legitimate reason for ending her counselling with Dr. During and that he nonetheless did not
explore this issue with the Mother. It causes me concern that, in light of this admitted lack of
pertinent information, Mr. Dahl relies on the fact that the Mother ended her counselling with
Dr. During in reaching conclusions about the Mother in the Updated Parenting Assessment.

[207] Taken together, my concerns about the Updated Parenting Assessment suggest that
Mr. Dahl may have approached this Assessment with a fixed expectation that a PGO is the
appropriate outcome in this case rather than a measure of last resort. As a result, I have given
limited weight to the Updated Parenting Assessment.

(C)  FEindings Regarding Whether the Children Are in Need of Intervention

[208] To the Mother’s credit, she has made significant efforts to address the Director’s protection
concerns by complying with Mr. Dahl’s recommendations, albeit not to the satisfaction of the
Director and their retained experts. Based on the evidence, | make the following findings regarding
the Mother’s efforts to address the Director’s protection concerns.

(1) The Mother’s Ability to Work with Supports and Services

[209] The Director argues that the Mother is unable or unwilling to work with supports and
services. According to the Director, if the children are returned to the Mother, she will not work
with the supports and services that the children will require. The Director highlights the unique
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needs of Kevin, who witnessed Tola try to kill his mother, and the unique needs of Emily, who has
been in the Director’s care since shortly after birth. In support of this argument, the Director
focuses primarily on what they say is the Mother’s failure to work with counsellors and failure to
work with the Caseworker.

[210] With respect to the Mother’s work with counsellors, | reviewed each of the Mother’s
counsellors earlier in this decision. | will not repeat that review here except to re-state that I find
that the Mother was not “therapist shopping” for a counsellor who would not challenge her as
argued by the Director. | agree that there have been a number of counsellors, but that alone does
not support a finding that the Mother was unable or unwilling to work with the counsellors.

[211] With respect to the Mother’s work with the Caseworker, the evidence reveals, and | find,
that the relationship between the Mother and the Caseworker deteriorated significantly at two
particular points in time; first, when the Mother decided to end her counselling with Dr. During
and not allow Kevin to begin counselling with Dr. During; and then again when the Mother began
working with Ms. Carefoot.

[212] Earlier in this decision I reviewed the evidence surrounding the Mother’s decision to end
her counselling with Dr. During and not allow Kevin to begin counselling with Dr. During. | will
not repeat that review here except to re-state that I find that the Mother set a reasonable boundary.
Based on the evidence, | find that the relationship between the Mother and the Caseworker
deteriorated when the Mother set this boundary because the Caseworker chalked the boundary up
to a lack of cooperation by the Mother. The deterioration of the relationship at this point in time
was in no way attributable to the Mother’s inability or unwillingness to work with the Caseworker.

[213] With respect to Ms. Carefoot, the Mother retained Ms. Carefoot as a professional support
in October 2025 to assist the Mother to navigate the child welfare system. According to
Ms. Carefoot, she provides the Mother with support, education and referrals.

[214] Ms. Carefoot worked for the Director over a decade ago and is now in private practice
where she provides a range of family-related services. As stated earlier in this decision, the
Caseworker made a number of cryptic and unsubstantiated statements about Ms. Carefoot, such as
Ms. Carefoot is well known “to cause some problems” and the Director has “some huge concerns”
about Ms. Carefoot being involved in this case. The Caseworker also testified that she is not
permitted to talk directly to Ms. Carefoot and that she is required to bring a manager to meetings
if Ms. Carefoot is present. Based on the evidence, | find that the relationship between the Mother
and the Caseworker deteriorated when the Mother began working with Ms. Carefoot because the
Caseworker looked unfavourably on Ms. Carefoot. The deterioration of the relationship at this
point in time was in no way attributable to the Mother’s inability or unwillingness to work with
the Caseworker. To the contrary, the Mother’s engagement of Ms. Carefoot demonstrates that she
is able and willing to independently seek out and work with a professional support.

[215] The evidence reveals, and | find, that the deterioration of the relationship between the
Mother and the Caseworker is largely due to various failures on the part of the Caseworker. This
includes mixed messages in various forms as addressed earlier this decision. It also includes the
Caseworker’s inability or unwillingness to deal with the Mother in a culturally sensitive and
trauma-informed manner. On this latter point, I note that Dr. Macdonald recommends that
professionals working with the Mother take a culturally sensitive approach. According to
Dr. Macdonald, professionals must be sensitive to the fact that stoicism is ingrained in the
Mother’s culture and in how the Mother presents. A trauma-informed approach is also required
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because the Mother has been the victim of life-threatening family violence. In her testimony, the
Caseworker frequently referred to “process” when explaining why something did or did not
happen. While | understand that process is important for the Caseworker, she must also recognize
that the Mother has unique needs. The Director’s counsel and witnesses frequently cited Kevin
and Emily’s unique needs during the trial. It is unfortunate that the Caseworker is unable or
unwilling to apply this same approach to the Mother.

[216] The Caseworker also fails to appreciate the apprehension of the children from the Mother’s
perspective. At the trial, the Caseworker stated, “If we return these kids back to [the Mother], how
is she going to be able to work with professionals ongoing when she’s not even able to work with
CFS, right.” In other words, the Caseworker believes that if a parent cannot work with the Director,
they will not be able to work with anyone. This is not a logical conclusion because it fails to
recognize the innately adversarial and power-imbalanced relationship between the Director and
parents who have had their children apprehended. In this case, it also fails to appreciate that it was
the Caseworker, not the Mother, who was responsible for the deterioration of the relationship
between the Mother and the Director.

[217] In these circumstances, it is not surprising that Dr. Macdonald states in her Court Report
that the Director’s actions caused the trust between the Mother and the Director to be broken.
| pause here to note that the CYFEA does not include mistrust of the Director by a guardian as a
basis for determining that a child is in need of intervention: see Alberta (Child, Youth and Family
Enhancement Act, Director) v DB, 2023 ABCJ 206 at para 40.

[218] Based on the evidence, | find that the Director has failed to prove on a balance of
probabilities that the children would be in need of intervention if they are returned to the Mother
because the Mother is unable or unwilling to work with supports and services.

(i) The Mother’s Safety Plan

[219] The Director argues that the Mother is unable or unwilling to safety plan. According to the
Director, if the children are returned to the Mother, the Mother’s inadequate safety plan may lead
to the children being exposed to further family violence or severe domestic disharmony.

[220] The Mother’s safety plan includes tangible steps that she has taken to protect herself and
the children in the event that Tola comes to their home, including:

e adirect-to-police panic button in the home;
e ahome security system with cameras linked to the Mother’s phone; and

e supportive downstairs neighbours who understand the Mother’s history of
family violence and who can identify Tola.

[221] According to Dr. Macdonald, the Mother’s home safety plan is quite good. Dr. Macdonald
also stated that when she and the Mother role played, the Mother was able to tell Dr. Macdonald
exactly what she would do if Tola came to her door.

[222] Another element of the Mother’s safety plan is her support network. The Mother’s natural
support network includes people from her church, people from her work and people who live
downstairs from her. The Director takes issue with the Mother’s natural support network because
SB, SS and other people from the Mother’s church were present when the Mother had unapproved
access visits with Emily, and SB was present when the Mother had telephone communication with
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Tola while he was incarcerated. | recognize that some members of the Mother’s natural support
network may be less than ideal for this reason, but not all members of the Mother’s natural support
network were present at those times. Moreover, as stated earlier in this decision, it is possible that
some members of the Mother’s natural support network who were present during the unapproved
access visits, such as RO, did not know that the visits were unapproved.

[223] The Mother also has a professional support network that includes Ms. Ellis, Ms. O’Grady,
Dr. Macdonald and Ms. Carefoot. In addition, the Mother has access to a Master of Social Work
practicum student in Ms. Carefoot’s office outside of regular business hours. These professional
supports are aware of the Mother’s background and circumstances, and are willing and able to help
her.

[224] Dr. Macdonald testified that there are some things about the Mother’s safety plan that she
“would tweak” such as adding more community supports. In her Court Report, Dr. Macdonald
recommends the following community supports for the Mother:

In-home support and access to the women’s intimate partner violence programs
would be of great support as it would provide [the Mother] with access to other
women who have experienced similar traumas. Peer support, rather than
professional involvement, can be highly motivating and begin to break down the
shame that may underlie many victims’ choices.

[225] Since being retained by the Mother, Ms. Carefoot has referred the Mother to community
supports. For instance, Ms. Carefoot has referred the Mother to the Closer to Home program, which
has accepted the Mother as a client. The Closer to Home program provides in-home support to
parents at least once a week for a period of 12 to 18 months with a focus on parenting skills and
child development. Ms. Carefoot has also referred the Mother to FearlsNotLove, which provides
a range of wrap-around services to people who have experienced family violence, including peer
support and therapy.

[226] | find that Dr. Macdonald, Ms. Carefoot and the above-mentioned community supports
have greatly strengthened the Mother’s professional support network. | note that these more recent
additions to the Mother’s professional support network were not considered by Mr. Dahl.

[227] Despite the Director’s position that the Mother is unable or unwilling to safety plan, the
Caseworker, who was assigned to this case in January 2025, has only convened two support
network meetings. The Caseworker described the purpose of support network meetings as follows:

...at the support network meeting we discuss ways — we discuss what’s working
well. We discuss the harm, why we’re involved. We discuss danger, what we’re
worried about will happen in the future; and we discuss next steps.

[228] The first support network meeting was held at the request of the Caseworker in May 2025,
which was two months before the trial began. The second support network meeting was held at
the request of the Mother in December 2025, which was during the trial adjournment. When the
Caseworker was asked if she had tried to organize any other support network meetings, she stated
that she had not.

[229] Based on the evidence, | find that the Director has failed to prove on a balance of
probabilities that the children would be in need of intervention if they are returned to the Mother
because the Mother is unable or unwilling to safety plan.
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(iii)  The Mother’s Insight Regarding the Risk of Future Family Violence

[230] The Director argues that the Mother is unable or unwilling to understand and reduce the
risk of future family violence. According to the Director, if the children are returned to the Mother,
the Mother’s lack of insight regarding the risk of future family violence may lead to the children
being exposed to further family violence or severe domestic disharmony. In support of this
argument, the Director points to both the future risk posed by Tola and the future risk posed by
other potential partners of the Mother.

[231] With respect to the future risk posed by Tola, the Director takes the position that the Mother
does not understand why the Director became involved in the first place. However, Dr. Macdonald
testified, and | accept, that the Mother has complete understanding of why the children were
apprehended. Moreover, as stated earlier in this decision, the Mother acknowledges that the
Director had valid protection concerns when they apprehended the children.

[232] The Mother stated that her safety plan includes staying separated from Tola, which
demonstrates that the Mother considers Tola to be a future risk. Moreover, the Mother’s actions
demonstrate that she is responding to that risk by setting boundaries. For instance, the Mother has
not contacted Tola since their separation on September 1, 2024. When Tola attempted to contact
the Mother, she did not respond to him and she advised the Caseworker of his attempts to contact
her. The Mother also resisted Tola’s request for contact with Kevin. This is commendable progress
in light of the mixed messages the Mother has received from the Director about the risk that Tola
poses to her and the children.

[233] With respect to the future risk posed by other potential partners of the Mother, the Mother
was asked in cross examination how she would “spot a potentially abusive partner.” The Mother
responded by explaining the red and green flags that she would look for in a partner. This
demonstrates that the Mother has gained insight about the risk of future family violence and that
she is able to apply that insight to any potential partner, not just Tola. That said, | note that Mr.
Dahl stated several times that the relationship between the Mother and Tola was unique. 1 also note
that there is no evidence of protection concerns related to the Mother’s care of Kevin prior to her
relationship with Tola.

[234] Based on the evidence, | find that the Director has failed to prove on a balance of
probabilities that the children would be in need of intervention if they are returned to the Mother
because the Mother is unable or unwilling to understand and reduce the risk of future family
violence.

(iv)  The Mother’s Management of Certain Issues Related to Kevin

[235] The Director argues that the Mother is unable or unwilling to appropriately manage certain
issues related to Kevin. According to the Director, since Kevin was apprehended in May 2024,
new protection concerns have arisen in relation to his diet, religion, education, and to having him
assessed for autism spectrum disorder (“autism”).

[236] Since Kevin was apprehended, he has been eating more meat, exploring Islam and
attending a public school. The Director takes the position that the Mother is inflexible and does
not support Kevin’s new dietary, religious and educational preferences, which may lead to Kevin’s
needs not being met if he is returned to the Mother. The Director also argues that the Mother has
unduly pressured Kevin to change his opinions on these topics.
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[237] The Director’s concerns are overstated and based on speculation. Discussions between the
Mother and Kevin regarding Kevin’s diet, religion and education reflect normal family dialogue,
particularly given that Kevin is an adolescent who is beginning to form his own views. Moreover,
providing Kevin with guidance regarding these topics falls within the Mother’s parental discretion.
In any event, | accept the Mother’s evidence that she has not unduly pressured Kevin regarding
his dietary, religious and educational preferences. I also accept the Mother’s evidence that she will
not unduly restrict Kevin’s ability to continue to explore different foods, religions and educational
opportunities.

[238] With respect to having Kevin assessed for autism, the evidence establishes that Kevin is a
polite, intelligent, well adjusted, responsible and socially engaged 16-year-old. There are no
reported concerns about his behavioural development, his cognitive development or his progress
at school. Although some professionals have observed that Kevin may exhibit some traits
associated with autism, Kevin has resisted testing due to perceived stigma. The Mother has talked
to Kevin about autism and encouraged him to talk to Ms. O’Grady about autism. Education has
helped Kevin address his misconceptions about autism, but the subject is nevertheless still very
distressing for him. Given the family’s traumatic history and Kevin’s reactions when the subject
of autism is raised, | accept as reasonable the Mother’s preference to delay testing for autism until
Kevin’s circumstances stabilize. 1 also note that in his written closing submissions, Kevin’s
counsel does not view the lack of an autism assessment as a concern.

[239] Based on the evidence, | find that the Director has failed to prove on a balance of
probabilities that the children would be in need of intervention if they are returned to the Mother
because the Mother is unable or unwilling to appropriately manage issues related to Kevin’s diet,
religion, education, and to having him assessed for autism.

(v) Remaining Protection Concerns

[240] The Mother deserves credit for the efforts that she has made to respond to the Director’s
protection concerns. Her progress is remarkable given the mixed messages that she has received
from the Director. However, as stated earlier in this decision, even though Tola consented to the
PGO, the CYFEA only permits me to grant a PGO in relation to him if I also grant a PGO in
relation to the Mother. In these circumstances, if the children are returned, | am concerned that the
Mother has no experience managing Tola’s possible future parenting time with Emily. | pause to
note that | deliberately used the word “possible” and deliberately did not use the word “co-
parenting” in the preceding sentence because I do not wish to perpetuate the mixed message that
the Mother received from the Director about the risk posed to her and the children by Tola.

[241] Tola’s current access with Emily is at the discretion of the Director pursuant to the Initial
Custody Order granted on July 4, 2024. The Caseworker currently permits Tola to have supervised
access visits with Emily two days per week in a professional supervision setting. The Caseworker
offered to move Tola’s supervised access visits with Emily to Tola’s residence but Tola declined
because he lives in a shared residence that is not suitable for visits with Emily. I note that according
to Dr. Macdonald, the Director is perpetuating its mixed message to the Mother by permitting Tola
to have access visits access with Emily:

...I think that confusion that is present for [the Mother] -- around how it is that
[Tola]’s dangerous for her but not dangerous for her child is an ongoing confusion
and | think that -- I mean that’s my last recommendation in there was that there
needs to be more of an explanation for [the Mother] so that she can understand how
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it could possibly be that this man did what he did and she’s being held to the
standard of he can’t be with her, right, she needs to protect her kids from that and
yet he’s still being given access. And he has already harmed her other child, so her
ability to -- because he witnessed the whole thing is my understanding...And so
how then is she supposed to trust that he’s not going to harm her daughter. And so
my two cents worth is there needs to be a lot more education around understanding
why and how he would get access to a little baby.

[242] There is no evidence about Tola’s intentions regarding possible parenting time with Emily
should she be returned. However, if the children are returned to the Mother, and assuming that
Tola wishes to continue having access with Emily, parenting arrangements for Emily will have to
be determined by the Mother and Tola, likely with the assistance of third-party professionals as
suggested by the Mother. In the event that the Mother and Tola cannot agree, then the matter will
have to be determined by the family law courts. In either case, this family will benefit from a clear
and comprehensive parenting order. Given the history between Tola and the Mother, | am
concerned that the children may be exposed to family violence or severe domestic disharmony in
the process of negotiating, mediating and or litigating parenting arrangements for Emily. | note
that while the parenting arrangements will only be for Emily, the process may also expose Kevin
to family violence or severe domestic disharmony. | also have a concern regarding the possibility
of Kevin intervening because he has expressed that because he is “older and bigger and stronger
now”, he can protect himself and the Mother.

[243] With respect to the logistics of future parenting arrangements for Emily, | note that
Dr. Macdonald stated that she would prefer that the Mother did not have any contact with Tola.
However, Dr. Macdonald also indicated that there could be indirect contact between the Mother
and Tola if Dr. Macdonald and the Mother knew about the indirect contact ahead of time so they
could work it into the Mother’s counselling. What that indirect contact might look like is unclear
based on the evidence before me.

[244] Based on the evidence, | am convinced that there are reasonable and probable grounds to
believe that the safety, security or development of the children would be endangered if they are
returned to the Mother because she is unable to protect them from emotional injury caused by
exposure to domestic violence or severe domestic disharmony due to her lack of experience
managing Tola’s possible future parenting time with Emily. I therefore find that the children would
be in need of intervention if they are returned to the Mother.

(1V) Section 34(1)(b): Can the Safety, Security or Development of the Children be
Adequately Protected if the Children are Returned to the Mother?

[245] Having found that the children would be in need of intervention if they are returned to the
Mother, 1 must now determine whether the Director has satisfied its burden of proof under
section 34(1)(b) of the CYFEA. Pursuant to this section, the Director must prove on a balance of
probabilities that the safety, security or development of the children cannot be adequately protected
if they are returned to the Mother. The Director cannot satisfy this statutory requirement by proving
that the safety, security or development of the children “may not” be adequately protected if they
are returned to the Mother because section 34(1)(b) includes the word “cannot.” To be clear, the
word “cannot” does not elevate the Director’s burden of proof to a standard higher than a balance
of probabilities: VS at para 44.
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[246] Inassessing whether or not the safety, security or development of a child can be adequately
protected, guardians are not held to a standard of perfection. Courts have considered if the guardian
can provide “good enough” parenting for the particular child. If a child has special needs, courts
have considered “superior” parenting necessary: KIJN (Re), 2016 ABPC 100 at paras 35-38;
DR (Re), 2011 ABPC 196 at paras 16-18. It seems to me that the question is whether or not the
guardian can provide adequate parenting to protect the particular child’s safety, security and
development. | prefer to describe the test as “adequate” parenting rather than “good enough” and
“superior” parenting because section 34(1)(b) includes the word “adequately.” Moreover,
parenting that is adequate to protect the particular child’s safety, security and development
subsumes all children, whether or not they have special needs.

[247] In determining whether or not the Mother can provide adequate parenting to protect the
children’s safety, security and development, | have considered all of the evidence and highlight
the following.

[248] The Mother has a stable income and stable housing that is suitable for the children. She is
a loving, nurturing and supportive parent who is able to meet the children’s basic needs for
housing, clothing and food. She and the children love each other and are emotionally bonded.

[249] I recognize that Emily was apprehended shortly after birth. I also recognize that the Mother
has had only supervised access visits with the children since they were apprehended in May 2024.
However, the Mother has made these access visits a priority. She has access visits with Emily
six days per week and during these visits, she speaks Russian to Emily and shares her cultural
heritage with Emily. The Mother also has regular access visits with Kevin, in addition to attending
joint counselling with him, and communicating regularly with him through telephone and video
calls and text messages. There is no evidence that the Mother has ever missed an access Vvisit.
By all accounts, the Mother’s access visits with the children are going well and the visit reports
have been generally positive. It is also noteworthy that while the Mother’s access visits have been
supervised, they have been taking place at her residence since January 2025.

[250] The Mother has demonstrated through her actions that she is deeply committed to being a
parent and to meeting the children’s needs. It is because of the time and energy that the Mother
has invested that she and the children remain emotionally bonded despite the fact that Emily was
apprehended shortly after birth and despite the stringent restrictions that the Director has put on
the Mother’s access since May 2024.

[251] I recognize that the Mother has experienced severe family violence and is still dealing with
trauma. However, the Director has failed to establish that the Mother’s trauma prevents her from
providing adequate parenting to meet the children’s needs for safety, security and development.
| note that while Dr. Macdonald testified that the Mother has hard work ahead of her to address
her trauma, she also indicated that:

It’s not hard work that precludes [the Mother] from being in her own life. | mean
trauma work is happening for a lot of people all day long and they’re everywhere
in our world and they’re functioning just fine.

[252] Based on the evidence, | am not convinced on a balance of probabilities that that the safety,
security or development of the children cannot be adequately protected if they are returned to the
Mother. While the Mother has no experience managing Tola’s possible future parenting time with
Emily, the evidence establishes that this protection concern is manageable with carefully crafted
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mandatory supervision measures. | therefore find that a Supervision Order is the least intrusive
intervention capable of adequately protecting the children’s safety, security and development.

[253] In reaching this decision, | have considered the guiding principles set out in section 1.1 of
the CYFEA and highlight that the best interests, safety and well-being of children are paramount.

[254] | have also considered section 2(1) of the CYFEA, which directs that | make my decision
under section 34(1)(b) in the best interests of the children and that | consider certain specified
factors in determining what the best interests of the children are. | have considered all of the factors
set out in section 2(1) and highlight the following factors as particularly relevant in deciding that
the safety, security or development of the children can be adequately protected if they are returned
to the Mother under a Supervision Order.

[255] Section 2(1)(a) — The child’s family has the primary responsibility for the safety and
well-being of the child and the family’s well-being should be supported and preserved:
| recognize that a child’s best interests are usually served by maintaining the family unit where
that is possible: MT v Alberta (Director of Child Welfare), 2005 ABCA 125 at para 20.

[256] Section 2(1)(b) — If the child is capable of forming an opinion, the child’s opinion
should be taken into account: The evidence establishes that Kevin is capable of forming and
expressing his own opinions. He will soon be 17 years old. He is polite, intelligent, well adjusted,
responsible and socially engaged. According to Kevin’s counsel and the Caseworker, Kevin can
advocate for himself. It is Kevin’s wish to return the Mother’s care, and his counsel strongly
advocates for reunification, with or without a Supervision Order. I find that Kevin’s opinion
commands substantial weight.

[257] Emily, who is only 2 years old, is not capable of forming an opinion.

[258] Section 2(1)(e) — The benefits to the child of connections with the child’s culture and
cultural communities and opportunities to form those connections: The Mother was born and
grew up in Kazakhstan. Her first language is Russian. Kevin was also born in Kazakhstan. The
Mother has shared her cultural heritage with both of the children.

[259] The Mother has a background in the conservatory arts and the performing arts. She
currently works as a ballet soloist and choreographer, and has a strong connection to the
performing arts community. Music and dance play a significant role in the Mother’s life and she
has shared this passion with Kevin and Emily.

[260] The children have and will continue to benefit from connection to the Mother’s cultural
heritage, and from connection to the Mother’s passion for music and dance.

[261] Section 2(1)(f) — The child’s race, spiritual beliefs, colour, gender, gender identity,
gender expression, age, ancestry, place of origin, family status, sexual orientation and any
disability the child may have: Kevin and Emily have complex identities shaped by their ancestry,
age, family status and individual characteristics. Their parents also come from markedly different
cultural backgrounds. The Mother supports and honors the children’s unique identities and is well
positioned to continue to do so.

[262] Section 2(1)(i) — Subject to clause (h), if the child has been exposed to family violence
within the child’s family, intervention services should be provided to the family in a manner
that supports family members and prevents the need to remove the child from the custody
of an abused family member: In considering section 2(1)(i), | have taken into account the risk to
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the safety, security or development of the children if they remain removed from the family and if
they are returned as set out in section 2(1)(h).

[263] | reviewed the history of family violence in this case earlier in this decision and | will not
repeat that review here except to re-state that the Mother experienced severe family violence by
Tola and the children were exposed to family violence in their family. In these circumstances,
intervention services should have been provided in a manner that supported family members and
prevented the need to remove the children from the Mother’s care.

[264] Throughout the trial, the Director attempted to paint a narrative that they were unaware
that the Mother and Tola reconciled after the Life-Threatening Incident. However, the Caseworker
testified that near the end of the 6-month Supervision Order that was granted for Kevin on
November 13, 2020, the Director learned that the Mother and Tola were communicating by
telephone while Tola was incarcerated, but the Director took no further action. Instead, the Director
closed its file when the Supervision Order expired in May 2021. In other words, the Director
elected to terminate services to the family in 2021 even though they were aware of ongoing contact
between the Mother and Tola.

[265] Since the current apprehension of the children in May 2024, the Director has taken a
hardline approach that is the antithesis of its inaction in 2021. For instance, the Director has not
allowed the Mother to have any unsupervised access including no non-overnight unsupervised
access. This is inconsistent with the Mother’s generally positive visit reports and with
section 2(1)(i). According to the Caseworker, the Mother’s lack of unsupervised access is justified
by a “huge delay in counselling” related to the Mother not taking Kevin’s need for counselling
seriously and by reliance on Dr. During’s Psychological Treatment Reports, even though those
Reports do not recommend restricted access or make any recommendations about access at all.
It would therefore appear that the Mother was not permitted to have unsupervised access because
she set a boundary regarding her own and Kevin’s counselling with Dr. During rather than because
of ongoing protection concerns.

[266] The Mother’s separation from Tola on September 1, 2024, fundamentally altered the
circumstances that had formed the basis for the apprehension of the children in May 2024.
Nevertheless, as discussed earlier in this decision, the Director and their experts did not think a
reassessment was necessary prior to the beginning of the trial in July 2025 even though the Original
Parenting Assessment is dated October 17, 2024. The Director’s failure to complete a reassessment
in these circumstances causes me concern about whether the Director approached this case with
the objectivity and flexibility that is needed when providing intervention services to children and
their family members who have experienced family violence.

[267] Earlier in this decision, | expressed concerns regarding the conduct and credibility of the
Caseworker and the various mixed messages that the Mother received from the Director since the
children were apprehended. I will not repeat those concerns here.

[268] Based on the evidence, I find that the Director has not provided the children and the Mother
with intervention services in compliance with section 2(2)(i).

(V)  Supervision Order

[269] Having found that a Supervision Order is the least intrusive intervention capable of
adequately protecting the children’s safety, security and development, and after considering all of
the evidence, | am satisfied that a Supervision Order is appropriate in this case even though the
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Director applied for a PGO. | therefore exercise my authority under sections 27 and 28 of the
CYFEA and direct that the children be returned under a Supervision Order.

[270] Based on the evidence, | find that a 6-month Supervision Order is appropriate.

[271] Pursuant to section 28(2), | am required to consider the recommendations of the Director
regarding the terms of a Supervision Order before granting it. As explained earlier in this decision,
only the Mother’s counsel included proposed terms for a Supervision Order in her written closing
submissions. During the final appearance on March 13, 2026, | invited the other counsel to send
me written submissions setting out proposed terms that they wished me to consider in the event
that I determined that a Supervision Order was appropriate. Kevin’s counsel sent me proposed
terms for a Supervision Order, but the Director and Emily’s counsel did not.

[272] In these circumstances, and given that the Director has very recently changed its position
regarding the appropriate order in this case, I have determined that it is in the children’s best
interests for me to direct all counsel to send me written submissions setting out proposed terms
that they wish me to include in the Supervision Order. Counsel shall provide these submissions to
me, with a copy to all other counsel, by no later than June 4, 2026.

[273] This matter will return before me on June 12, 2026, to set the terms of the Supervision
Order. The 6-month period of the Supervision Order will commence on the date that | set the terms
of the Supervision Order. Until that time, the Initial Custody Order granted on July 4, 2024, will
remain in force.

[274] For all of these reasons, | dismiss the Director’s application for a PGO and direct that the
children be returned under a 6-month Supervision Order.

MISUSE OF ARTIFICIAL INTELLIGENCE

[275] When the parties and their counsel appeared before me on March 13, 2026, the Mother’s
counsel advised me that Artificial Intelligence was used in the preparation of her written closing
submissions and it hallucinated cases that do not exist. According to the Mother’s counsel, there
was an emergency, which required her to rely on her assistant who must have used Atrtificial
Intelligence to complete her written closing submissions. Two of the three cases cited in the written
closing submissions do not exist. The Mother’s counsel stated that she is not relying on the
impugned cases, which goes without saying given that the impugned cases do not exist. | must
now determine what consequences, if any, should be imposed for this misuse of Artificial
Intelligence by the Mother’s counsel.

[276] The Courts in this province have made efforts to ensure that the legal profession and the
public understand that caution and care must be taken when relying on Artificial Intelligence in
court submissions. These efforts include the issuance of a formal Notice to the Public and Legal
Profession on October 6, 2023, entitled Ensuring the Integrity of Court Submissions When Using
Large Language Models (the “Notice”). The Notice, which applies to lawyers and self-represented
litigants, is signed by the Chief Justices of all three Courts in Alberta and is readily available on
the websites of all three Courts. The Notice reinforces the Courts’ commitment to the integrity and
credibility of legal proceedings by, among other things, making it clear that there must be
meaningful human oversight when Artificial Intelligence is used to prepare court submissions:

“Human in the loop”: In the interest of maintaining the highest standards of
accuracy and authenticity, any Al-generated submissions must be verified with
meaningful human control. Verification can be achieved through cross-referencing
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with reliable legal databases, ensuring that the citations and their content hold up
to scrutiny. This accords with the longstanding practice of legal professionals.

[277] Regrettably, 1 am not the first member of the judiciary in this province who has had to
address the misuse of Artificial Intelligence in court submissions. In determining what
consequences, if any, should be imposed on the Mother’s counsel, | find helpful the decisions of
the Court of Appeal in Reddy v Soroya, 2025 ABCA 322 (“Reddy 1) and Reddy v Soroya, 2026
ABCA 20 (“Reddy 2”). In Reddy 1, the Court of Appeal stated at paragraph 84:

The consequence of failing to adhere to the October 2023 Notice is within the
discretion of the panel or the individual judge involved with the matter. However,
counsel and self-represented litigants should not expect leniency where they have
failed to adhere to clear and unambiguous requirements. In most situations, courts
will likely consider remedies available under the Rules, including striking
submissions or imposing some form of cost award against the party or counsel who
failed to follow the requirements of the October 2023 Notice. A court may also
determine that a penalty should be imposed, contempt proceedings should be
initiated, or that a referral to the Law Society of Alberta is warranted. Maintaining
the integrity and credibility of court processes justifies the imposition of
proportionate and meaningful sanctions.

[278] To her credit, the Mother’s counsel apologized to the Court and to the other counsel in this
case. She acknowledged that it is her responsibility to oversee and review the work that she assigns
to her assistant. She also advised that she spoke to a practice advisor at the Law Society of Alberta
(the “Law Society”). However, this does not absolve the Mother’s counsel of responsibility. It was
incumbent upon her to strictly adhere to the Notice and to ensure that those to whom she assigns
work do the same. As the Court of Appeal stated in Reddy 2, “[t]he administration of justice
demands no less” (at para 7).

[279] The Mother’s counsel did not become aware of this issue until the Director’s counsel
brought it to her attention after receiving her written closing submissions. I do not know how much
time the other counsel wasted trying to locate the non-existent cases. | do know, however, that this
issue consumed courtroom time by increasing the length of the appearance on March 13, 2026.
It also consumed my time before and after that appearance.

[280] InReddy 2, the Court of Appeal determined that there was sufficient misconduct to warrant
a costs award payable by counsel personally. When they appeared before me on March 13, 2026,
none of the other counsel in this case advocated for costs to be awarded. Nevertheless, the
unchecked use of Artificial Intelligence by the Mother’s counsel is serious and must be addressed.
The Mother’s counsel is an officer of the court: Legal Profession Act, RSA 2000, ¢ L-8, s 102(2).
The words of the Court in Tan v Swyrd, 2013 ABQB 229 at para 55 are apt:

A lawyer is an officer of the court on whose word others in the court system must
be able to rely in making important decisions.

[281] This case involves a PGO application and, as stated earlier in this decision, the seriousness
of the interests at stake cannot be overstated.

[282] In all of the circumstances, | find that it is appropriate to leave this matter to the Law
Society for determination. I therefore direct the Mother’s counsel to self report to the Law Society
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without delay. The Mother’s counsel is to send a letter to the Law Society copying my office and
the office of Chief Justice James Hunter, and attaching a copy of this decision.

Heard on the 16" day of July, 2025 to the 18" day of July, 2025 and the 22" day of July, 2025 to
the 23™ day of July, 2025 and the 25" day of July, 2025 and the 25" day of September, 2025 and
the 4™ day of December, 2025 and the 5" day of January, 2026 to the 8" day of January, 2026 and
the 13" day of March, 2026.

Dated at the City of Calgary, Alberta this 28" day of May, 2026.

S.H. Borsic
Justice of the Alberta Court of Justice
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