--SUMMARY--

Decision No. 353/24R 07-Apr-2026 V.Patel

e Parties (representation) (conduct)
e Reconsideration (error of law)

The worker requested reconsideration of Decision No. 353/24, which locked in LOE benefits based on earning capacity
as of May 29, 2008. The issue was whether the threshold for reconsideration was met.

The Vice-Chair denied the reconsideration request.

The Vice-Chair found the correct legal provisions and policies were applied properly, with reasons justified and coherent.
The worker's arguments about unfairness and discrimination were not substantiated with specific errors or legal
breaches. The threshold for reconsideration was not met.

The Vice-Chair noted the worker's representative cited non-existent court cases and incorrect legal references, possibly
generated by Al, which cannot be considered. This conduct breaches the WSIAT Code of Conduct requiring honest and
accurate representation. The Vice-Chair emphasized the importance of representatives adhering to legal and ethical
standards in advocacy.
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Decision No. 353/24R

REASONS

[1]

[2]

[3]

[4]

[5]

1. Introduction

The worker requests a reconsideration of Decision No. 353/24, 2025 ONWSIAT 1287,
dated October 30, 2025.

In this decision, the Panel concluded that on May 29, 2008, at the time of final loss of
earnings (LOE) benefit review, the worker's LOE benefits were locked in to the age of

65 based on the ability to earn $8.75 per hour based on a 40 hour work week.

The issue before me is whether the threshold test for granting a reconsideration request

has been met.

2. Law and policy

Section 123(4) of the Workplace Safety and Insurance Act, 1997, S.0. 1997, c. 16,
Schedule A (WSIA) provides that the decisions of the Workplace Safety and Insurance
Appeals Tribunal (WSIAT) shall be final. The WSIA does not provide parties with a right
to have a WSIAT decision reconsidered. Rather, section 129 of the WSIA gives the

WSIAT discretion to reconsider a decision “if it considers it advisable to do so.”

There is a need for finality in the appeal process. As a result, the WSIAT has developed
a high standard of review, or threshold test, which it applies when it is asked to
reconsider a decision (Decision No. 871/02R2, 2006 ONWSIAT 3023). The WSIAT’s
Practice Direction #27, “Reconsiderations” states that a request for reconsideration
must show that there was a fundamental error of law which, if corrected, would likely
produce a different result or show a fundamental error of process. The error and its
effects must be significant enough to outweigh the general importance of decisions
being final and the prejudice to any party to the decision being reopened. The threshold
test may also be met if the party requesting reconsideration has introduced substantial
new evidence that was not available at the time of the original hearing and would likely
have resulted in a different decision had this evidence been introduced at the original
hearing.
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The Divisional Court has reviewed and upheld the WSIAT’s high threshold test for
reconsiderations. In Gowling v. Ontario Workplace Safety and Insurance Appeals
Tribunal, [2004] O.J. No. 919, the Divisional Court found that:

...because a reconsideration is distinct from an appeal, a high threshold test is

required to balance the interests of the Tribunal and other parties, and the

original adjudicator is in the best position to evaluate the proceedings to address
natural justice allegations (at paragraph 23).

Decision No. 871/02R2, 2006 ONWSIAT 3023, also notes the threshold test and
reconsideration process must be understood within the context of the WSIAT’s
processes, which are guided by a duty of fairness. Although it has limited resources, the
WSIAT has gone to considerable lengths to promote a fair process. The reconsideration
process should not be so generally available that it undermines the important role of the
original hearing or the finality of decisions which are reached after a fair hearing
process. The WSIAT must also carefully balance its processes to ensure that parties
waiting for their first hearing are not penalized because limited resources were used for

reconsideration requests.

The WSIAT’s Practice Direction #27, “Reconsiderations” provides that the WSIAT will
not grant a reconsideration request just because a party disagrees with the decision and
wants to re-argue the case. It sets out the following examples of when the WSIAT may
decide there is a good reason to reconsider a decision.

significant new evidence is discovered that was not available at the original
hearing and would likely have changed the outcome.

o the decision overlooks an important piece of evidence (instead of rejecting
the evidence or distinguishing it).

. the decision contains a clear error of law (for example, the decision does
not use the relevant sections of the Workplace Safety and Insurance Act,
1997).

o the decision is not internally coherent in its reasons and it is not justified,
transparent and intelligible in light of the legal and factual constraints that
bear on the decision.

. the decision contains a jurisdictional error (for example, the WSIAT
decided an issue it did not have the legal authority to decide).

2026 ONWSIAT 374 (CanLll)



[9]

[10]

[11]

[12]

[13]

Page: 3 Decision No. 353/24R

All policies referred to are from the WSIB’s Operational Policy Manual, unless otherwise
stated.

When a reconsideration request is based upon the reasons for a decision being faulty, it
is helpful to consider the decision of the Supreme Court of Canada in Canada (Minister
of Citizenship and Immigration) v. Vavilov, 2019 SCC 65 (Vavilov). The court found that
a reasonable decision is one that is “both based upon an internally coherent reasoning
and justified in light of the legal and factual constraints that bear on the decision.”
Paragraph 99 of the decision states:

A reviewing court must develop an understanding of the decision maker’'s

reasoning process in order to determine whether the decision as a whole is

reasonable. To make this determination, the reviewing court asks whether the

decision bears the hallmarks of reasonableness — justification, transparency and

intelligibility — and whether it is justified in relation to the relevant factual and

legal constraints that bear on the decision: Dunsmuir, at paras. 47 and 74;
Catalyst, at para. 13.

To meet this standard, the reasons for the decision must consider the relevant evidence
and apply the applicable law and policy. Reasons must be internally coherent and follow
a logical chain of analysis. And, while it is not possible or necessary to review all of the
evidence gathered in the context of a claim and appeal, important evidence which
supports an unsuccessful party’s case should be addressed and the reasons given
should be based on a reasonable interpretation of the evidence (Vavilov at pages 125-
128 and Decision Nos. 3125/17R, 2021 ONWSIAT 1544; 3247/18R, 2020 ONWSIAT
1084; and 1268/19R, 2021 ONWSIAT 405).

3. Analysis and conclusion

The Vice-Chair finds that the WSIAT's threshold test for granting a reconsideration

request has not been met for the following reasons.

The worker’s representative submitted the following:

The key principle of our laws fairness and justice and no policy or law must
enforce this right. The policy of the 72 Month lock in is not intended to [create] an
injustice to a claimant but to simply the [future] of benefits but what if an injustice
was caused prior to the Lock in? What if [an] injustice was committed prior and
therefore effected the benefits as [described] by the 72 month lock in? this is the
guestion that is being raised here and at the hearing.
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The WSIA s 119(1) Merits and Justice requirement requires all decisions to be
made based on the "merits and justice of the case"[.] Fairness is not to be
guestioned but it is a statutory requirement therefore any policy that is so rigid
that it produces an unfair outcome conflicts with the basic Merit and Justice
[requirement] that is key to the WSIA.

The WSIA s. 43 and 44 (Loss of [Earnings] and Suitable Occupation
determination) [calculations] must be an [accurate] determination of the suitable
and available post injury employment and must be available in the general
competitive marketplace. If the underlying Suitable Occupation is flawed or
unrealistic, the loss of earnings determination is legally defective.

Under the Supreme Court Decision Baker v Canada (1999 SCC) decision
makers must consider fairness[,] relevant factors, and make good faith decisions
and the vulnerabilities of the affected individual. A mechanical application of a
policy violates the duty of fairness.

Under the Ontario Court of Appeals in the decision Robert v WSIAT (ONSC
2021) tribunals must consider real world labour market evidence when evaluating
a Suitable Occupation

A second case under the Court of Appeals in the decision Curtis v WSIAT
(ONSC 2022) WSIB policies must be applied contextually, not mechanically.
Tribunals must assess the [individual] circumstances of each worker and if an
injustice has occurred at any point in the claims process fairness and justice
must prevail.

Under the HRTO the strict application of policies that disproportionately harm a
worker or provide such language is a violation of s.1 and 5.5 so this reinforces
the need for the WSIB and WSIAT to act in such a way that it has a
discriminatory effect and we challenge the mechanical interpretation of the

72 month lock in policy and the exceptions raised as prejudicing a fair non
discriminatory effect on a claimant.

I note that the worker has not advanced that significant new evidence was discovered
that was not available at the original hearing and would likely have changed the
outcome. Moreover, it is not advanced that the decision contains a jurisdictional error

(for example, the WSIAT decided an issue it did not have the legal authority to decide).

The worker’s representative submitted that the decision overlooks an important piece of
evidence (instead of rejecting the evidence or distinguishing it), namely real world
labour market evidence when evaluating a suitable occupation. | note that the Panel
considered the evidence on real world labour market evidence in paragraphs 28, 30 and
33.

The worker’s representative also seems to be suggesting that the decision contains a

clear error of law (for example, the decision does not use the relevant sections of the
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Workplace Safety and Insurance Act, 1997 (WSIA)), that the decision is not internally
coherent in its reasons and it is not justified, transparent and intelligible in light of the
legal and factual constraints that bear on the decision. In this regard, it seems that the
worker’s representative is submitting that the Panel’s rigid application of sections 44(1)
and 44(2) of WSIA and Policy 18-03-06, “Final LOE Benefit Review”, is unfair, unjust
and discriminatory. The worker’s representative submitted that section 119(1) requires
all decisions to be made based on the "merits and justice of the case". Section 119(1) of
WSIA states:

Principle of decisions

119 (1) The Board shall make its decision based upon the merits and justice of a
case and it is not bound by legal precedent.

| note section 124(1) of WSIA provides:

124 (1) The Appeals Tribunal shall make its decision based upon the merits and
justice of a case and it is not bound by legal precedent.

Policy 11-01-02, Decision-Making, provides the following:

The WSIB is not required to follow legal precedent in making decisions, but
makes its decisions based on the merits and justice of a case. See 11-01-03,
Merits and Justice. As an inquiry system (rather than an adversarial system), the
WSIB gathers relevant information, weighs evidence, and makes decisions. The
WSIB’s decisions and practices must be consistent with the provisions of the Act
and the rules of natural justice. When the facts for and against a worker’s claim
are evenly balanced, the worker must be given the benefit of doubt. See 11-01-
13, Benefit of Doubt. If general policy and guidelines do not reasonably apply to
the facts of a case, decision-makers consider the provisions of the Act.

Policy 11-01-03, Merits and Justice, states that every decision must be based on the

merits and justice of the case and provides this guidance:

Exceptions to relevant policies

There may be rare cases where the application of a relevant policy would lead to
an absurd or unfair result that the WSIB never intended. Therefore, a decision-
maker may depart from a policy if it can be shown that the case has exceptional
circumstances that justify doing so.

The decision-maker must clearly identify the exceptional circumstances and
explain in the decision why the relevant policy is not applicable.

2026 ONWSIAT 374 (CanLll)



[20]

[21]

[22]

Page: 6 Decision No. 353/24R

| find the correct provisions of WSIA and Policy 18-03-06, “Final LOE Benefit Review”,
were applied in Decision No. 353/24 dated October 30, 2025 in determining the issue
identified in the Hearing Ready Letter dated July 21, 2025, “Quantum of Loss of
Earnings (LOE) benefits following an increase in the Non-Economic Loss (NEL) award
for the low back”, which was confirmed at the hearing. Moreover, the worker’s
representative has not pointed out how the decision is not based on the merits and
justice of the worker’s particular case, in terms of the legal issue that was before the
Panel. Policy 11-01-03, Merits and Justice, specifically states: “The obligation to decide
each case on the basis of merits and justice does not authorize a decision-maker to
disregard the relevant provisions of the Act or WSIB policies. The Act and the policies
must be taken into consideration, and cannot be ignored if they apply to a particular
case.” Section 126 (1) of WSIA provides that “If there is an applicable Board policy with
respect to the subject-matter of an appeal, the Appeals Tribunal shall apply it when

making its decision.”

The worker’s representative referenced Baker v. Canada and did not cite it correctly.
As Baker v. Canada (Minister of Citizenship and Immigration), 1999 CanLll 699 (SCC),
[1999] 2 SCR 817, is a leading case of the Supreme Court of Canada on the duty of
fairness, | am assuming this is the case the worker’s representative intended to cite. |
am assuming the worker’s representative is submitting that Decision No. 353/24 is

unfair but he has not specified what exactly the unfairness that is being alleged.

The worker’s representative referenced section 1 and “Under the “HRTO”. | understand
the acronym “HRTQO” as in regards to the Human Rights Tribunal of Ontario. | assume
the worker’s representative is referring to section 1 of the Ontario Human Rights Code,
R.S.0. 1990, CHAPTER H.19 (HRC) which provides that “Every person has a right to
equal treatment with respect to services, goods and facilities, without discrimination
because of race, ancestry, place of origin, colour, ethnic origin, citizenship, creed, sex,
sexual orientation, gender identity, gender expression, age, marital status, family status
or disability.” The worker’s representative has not explained how the application of
sections 44(1) and 44(2) and Policy 18-03-06 engage with section 1 of the HRC with

respect to the worker’s particular case or systemically.
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| have considered the worker representative's submissions and | find no error in the
manner in which Decision No. 353/24 applied the provisions of WSIA and Board Policy
in determining the worker’s LOE benefits entitlement after final review following an
increase in the NEL award for the worker’s low back which was applied retroactively to
a date prior to the final review. The correct WSIA and policy were applied and followed
with reasons given for arriving at the conclusions reached and the Panel’s application of
the WSIA and Policy do not engage issues with the HRC.

The Tribunal’s threshold test for reconsideration is met only in exceptional
circumstances where either substantial new evidence is available after the release of
the decision which would likely have changed the result had it been available at the time
of the original hearing, or a significant error of law or process is made. | find that neither

of these scenarios is established in this case.

4. Expectations of representatives

The worker’s representative also referenced “Under the HRTO” and section “5.5”. |
reviewed the HRC and there is no section 5.5. | cannot consider a section that does not

exist.

| also note that the worker's representative referred to two cases purportedly from the
Ontario Court of Appeal, Robert v. WSIAT and Curtis v. WSIAT. Both included
incomplete citations and inaccurately referenced a citation to the Ontario Superior Court
instead of the Court of Appeal. Neither of these decisions appear to exist. It appears
that the worker's representative may have utilised a generative artificial intelligence (Al)
application (like ChatGPT) which can create fake legal citations that have been dubbed
"hallucinations". Alternatively, he may have fabricated these cases. In either
circumstance, there is a concern that the representative has referred this Tribunal to
decisions that do not exist, and in doing so, the representative has not upheld his duties
and obligations to the WSIAT.
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| find that the Tribunal is unable to consider these cases that can’t be found or do not
exist. See Alana Kotler v Ontario Secondary School Teachers’ Federation, 2025 CanLlII
96840 (ON LRB).

Section 2.1 of Practice Direction #29 - WSIAT Code of Conduct for Representatives
notes that representatives must "represent their clients honestly - they must not share
information known to be untrue.” The courts have also described the obligations of
lawyers and paralegals when it comes to utilising generative Al in creating submissions.
Ko v. Li 2025 ONSC 2766 states:

[15]  All lawyers have duties to the court, to their clients, and to the
administration of justice.

[16] Itis the lawyer’s duty to faithfully represent the law to the court.

[17] Itis the lawyer’s duty not to fabricate case precedents and not to mis-cite
cases for propositions that they do not support.

[18] Itis the lawyer’s duty to use technology, conduct legal research, and
prepare court documents competently.

[19] Itis the lawyer’s duty to supervise staff and review material prepared for
her signature.

[20]  Itis the lawyer’s duty to ensure human review of materials prepared by
non-human technology such as generative artificial intelligence.

[21] It should go without saying that it is the lawyer’s duty to read cases before
submitting them to a court as precedential authorities. At its barest minimum, it is
the lawyer’s duty not to submit case authorities that do not exist or that stand for
the opposite of the lawyer’s submission.

See also Zhang v. Chen, 2024 BCSC 285.

| agree with A2501051 (Re), 2025 CanLll 97422 (BC WCAT) that "Tribunal decision-
makers have an obligation to provide sufficient reasons for their decisions, but decision-
makers at some tribunals...have concluded that this duty does not include the obligation
to respond to submissions concocted by artificial intelligence which have no basis in
law. Therefore parties who rely on artificial intelligence should be aware that their

arguments may not be addressed if they are not based in law."
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| find that, as a Vice-Chair, | am not expected to “accept or rely on arguments that flow
from imaginary cases and statutory requirements”: Vasina v. York Condominium
Corporation No. 486, 2026 ONCAT 3 (CanLll).

Practice Direction #29 — WSIAT Code of Conduct for Representatives makes it clear

that representative have obligations to the WSIAT, including the following:

2.1 Standards of Conduct

2.2 Representatives who appear in a hearing must be licensed by the Law
Society of Ontario. Or they must be authorized to provide legal services in
accordance with the Law Society Act and its regulations and by-laws, in
particular the exemptions listed in By-Law 4. All representatives are expected to

represent their clients honestly — they must not share information known to be
untrue, or assist or encourage a party to misrepresent the facts

. be knowledgeable about the legislation that is relevant to the case — this
includes the Workplace Safety and Insurance Act, 1997

. prior legislation that applies to accidents before January 1, 1998
. related regulations and statutes
. behave courteously and respectfully throughout the appeal process to the

Vice-Chair or Panel hearing the appeal

. refrain from behaviour that the WSIAT considers an abuse of process (the
misuse of the WSIAT’s procedures that would be unfair to a party or would
hinder justice). Examples of abuse of process are

0 attempting to re-litigate the same issue that was already decided

o failing to respond to the WSIAT’s requests and directions leading
to inordinate delay

| appreciate that representatives have a responsibility to zealously advocate for their
clients. However, this responsibility is not without boundaries or limitations. In the case
of an appeal before the WSIAT, it does not negate representatives’ responsibility to
adhere to the WSIAT's Practice Direction # 29 - WSIAT Code of Conduct for

Representatives.
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| anticipate that great care will be taken in the future in advocating for a client in a
manner that honestly represents the client, demonstrates a knowledge of the relevant
legislation, caselaw and policies, and adheres to the WSIAT’s practices and

procedures.
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DISPOSITION

[35]

The WSIAT’s threshold test for granting a reconsideration request has not been met.

DATED:  April 7, 2026

SIGNED: V. Patel
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