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Overview

[1] In reasons indexed at 2024 BCSC 1719 (the “Reasons”), | dismissed this
petition to have the parties’ child “returned” to Bulgaria pursuant to the Hague
Convention on the Civil Aspects of International Child Abduction, Can. T.S. 1983
No. 35 [Convention]. | stated that if the parties could not agree on costs, they had
leave to speak to the matter. The parties cannot agree, and this is the ruling on
costs.

[2] The respondent’s (applicant in this proceeding) notice of application seeks
costs “at Scale B”, which is a costs order under the Supreme Court Civil Rules
[SCCR], but also refers to case authority that has held that the Supreme Court
Family Rules [SCFR] apply to Convention proceedings. In submissions, the
respondent sought costs under the SCFR. The respondent argues that as the
successful party, she is presumptively entitled to costs unless the court otherwise
orders, and the burden is on the petitioner to establish that the usual order should be
displaced.

[3] The petitioner (respondent in this proceeding) opposes the order sought by
the respondent and seeks an order that each party bear their own costs. He argues
that: (a) under Article 26 of the Convention, costs awards are not automatic, and
Canadian courts have repeatedly exercised their discretion under Article 26 to deny
costs to the successful party where the application was made in good faith; (b) a
costs order would cause him hardship in circumstances that have already
devastated his life; and (c) he brought the petition in good faith and it had merit. He
argues that in these circumstances, a cost order would be contrary to the objectives
of the Convention.

[4] For the following reasons, | order that the petitioner pay to the respondent the

costs of the petition, at the ordinary scale under the SCFR.
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Analysis
Article 26 and the SCFR

[5] The respondent refers to Ding v Law, 2024 BCSC 1686 at para. 14, where

the Court concluded that the SCFR applies to Convention proceedings, stating:

[14] After considering the authorities, | have no difficulty concluding that in the
present circumstances, as part of the judicious exercise of the court’s
jurisdiction regarding costs related to a Hague Convention proceeding, the
court may consider the factors in, and award costs pursuant to, SCFR 11-1
and 16-1.

[6] Ding was followed in Nixey v Stacey, 2025 BCSC 754. Both Ding and Nixey
refer to a portion of Article 26 of the Convention which permits “judicial or
administrative authorities” to order the abducting parent to pay the costs of locating

and returning a child.

[7] The SCFR applies. Pursuant to Rule 1-2(2), the SCFR applies to a “family law
case”. A Convention proceeding is not included in the definition of “family law case”
in Rule 1(1) of the SCFR. However, Rule 1(1) is subject to the words “unless the
context otherwise requires”. Rule 3-1(2.2) and (3) of the SCFR require a Convention

proceeding to be brought by petition pursuant to Rule 17-1 of the SCFR.

[8] The petitioner refers to a different portion of Article 26 of the Convention:

Central Authorities and other public services of Contracting States shall not
impose any charges in relation to applications submitted under this
Convention. In particular, they may not require any payment from the
applicant towards the costs and expenses of the proceedings or, where
applicable, those arising from the participation of legal counsel or advisers.
However, they may require the payment of the expenses incurred or to be
incurred in implementing the return of the child.

[9] The petitioner argues that while this provision does not automatically bar
costs awards, it provides a presumption that applicants, especially those who act in
good faith, should not bear the burden of the respondent’s legal costs.

[10] In my view, this portion of Article 26 does not apply because this Court is not

a “Central Authority” or “other public service”. If courts were intended to come within

the definition of “other public service”, the same terminology would be used as in the
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other portions of Article 26, which instead use the words “judicial or administrative

authorities”.

Case law cited by the petitioner

[11] The petitioner is self-represented. He cited four cases in support of his
position. He states that he wrote the response to application himself and read on the
internet what he wrote. For the reasons below, | suspect that the petitioner may have
relied on internet searches, and possibly artificial intelligence programs. | accept that
the petitioner was doing his best to present his case, and to the extent cases may
have been erroneously cited, this was not intentional on his part. Any errors do not

affect my conclusion on costs.

[12] The first case is Thomson v. Thomson, [1994] 3 S.C.R. 551, 1994 CanLlII 26
(S.C.C.), which the petitioner cited for the proposition that the Court in that case
emphasized the unique nature of Convention cases and held that costs should not
be automatic. Thomson is a Convention case, and the majority ordered that, in light
of all the circumstances, there was to be no order as to costs: at p. 606. | am unable
to locate the proposition cited by the petitioner in that decision. This Court does have
discretion with respect to costs, but that discretion must be exercised judicially in

accordance with the SCFR and principles in the case authorities.

[13] The petitioner’'s other three cases were cited for the proposition that Canadian
courts have repeatedly exercised discretion under Article 26 to deny costs to the
successful party, where the application was made in good faith. Counsel for the
respondent advised that she could not find these cases. The citations led to reported

cases, but they were not Convention cases.

[14] Some of these cases may exist, but not under the citations given by the
petitioner, and they do not stand for the proposition that he states. First, the
petitioner cites “Kovacs v. Kovacs, 2012 BCSC 1400”. The neutral citation exists, but
not for those named parties, and it is not a Convention case. My law clerk was able
to find Kovacs v Kovacs, [2002] O.J. No. 3074, 2002 CanLll 49485 (Ont. S.C.J.),
which is a Convention case. On costs, the Court merely stated that it would hear
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submissions: at para. 240. Second, the petitioner cites “D.A.M. v. M.A.K., 2009
ONCJ 405”. The neutral citation exists, but not for those named parties, and it is not
a Convention case. Neither my law clerk nor | have been able to locate this case by
party name. Third, the petitioner cites “C.A. v. G.T., 2012 NBQB 282”. Again, the
neutral citation exists, but not for those named parties, and it is not a Convention

case. Neither my law clerk not | have been able to locate this case by party name.

Usual Rule and Whether the Court should “otherwise order”

[15] Rule 16-1(7) provides the default rule that costs of a family law case must be

awarded to the successful party “unless the court otherwise orders”.

[16] The burden of establishing that the court should otherwise order is on the
party alleging that the usual rule should not apply: Louie v. Louie, [1996] B.C.J.

No. 1791 (S.C.) at para. 7, 1996 CanLlIl 3167; S.D.W. v. CW.W., 2006 BCSC 162 at
para. 29.

[17] Costs serve several purposes: to deter frivolous actions or defences, to
“‘encourage conduct that reduces the duration and expense of litigation and to
discourage conduct that has the opposite effect”, to encourage settlement where
possible, and to encourage litigants “to make a careful assessment of the strength or
lack thereof of their cases”: Giles v. Westminster Savings Credit Union, 2010 BCCA
282 at para. 74.

[18] In exercising its discretion in family law cases to depart from the default rule,
the court may consider the following non-exhaustive list of factors: hardship; earning
capacity; the purpose of the particular award; the conduct of the parties in the
litigation; and, the importance of not upsetting the balance achieved by the judgment
itself: Gold v. Gold, [1993] B.C.J. No. 1792, 1993 CanLll 1248 (C.A.) at para. 20.

[19] The petitioner argues that a costs award will cause him hardship. The
petitioner states that the circumstances of this case have deeply affected every
aspect of his life, including his work, health, and his relationship with his daughter.

He has incurred significant costs to maintain a relationship with his daughter. He
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was in court recently again to get parenting time when he was in Canada, and the
presider told the respondent it is not normal for the petitioner to have to apply to
have parenting time every time he comes to Canada. He agrees that he and the
respondent had a good standard of living in Bulgaria, but the standard of living there
is not the same as here, and legal fees are a fraction of what they are here. He has
traveled to Canada seven times, each trip requiring significant financial sacrifice. He
represented himself at the Court of Appeal only because he could not afford legal
counsel. In contrast, the respondent has legal aid and resides rent-free with her

parents in Canada, who are running a successful business, and support her.

[20] The respondent points out that none of the petitioner’s assertions are in an
affidavit, and at the hearing of the petition, the petitioner argued that the parties were
financially successful and had a good life style in Bulgaria. The respondent points
out that the parties will be having a hearing where the respondent is seeking child
support, and if the expense of exercising parenting time is causing the petitioner

hardship, he can raise that then as a basis for reducing the table amount owing.

[21] Financial hardship, without more, is not a sufficient basis for the court to
exercise its discretion to depart from the usual rule that successful parties are
entitled to their costs: S.D.W. at para. 29; K.D.P. v. A.R.K, 2012 BCSC 1025 at
para. 17; Brown v. Kucher, 2016 BCSC 194 at para. 15. An award of costs will
always create some hardship, but to be a basis for disturbing what would otherwise
be an award of costs to the successful party, the hardship must be “of such a
magnitude that it would be significantly unfair” in all the circumstances: Burton v.
Carter, 2023 BCSC 206 at paras. 6-8.

[22] | agree that the petitioner represented in his affidavits filed in support of this
petition that his restaurant was a success. | noted this in the Reasons. However, he
never represented that he was rich. Despite the lack of affidavit evidence, | have no
doubt that the petitioner has incurred significant costs in terms of travel expense and
housing when he is in BC, lost income, and legal fees in Bulgaria and in BC, to bring

and attend the petition, and to obtain and exercise parenting time. The petitioner
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stated he has travelled between Vancouver and Bulgaria seven times. He states he

has to go to court just to get parenting time with their daughter when he is here.

[23] However, | cannot conclude that the petitioner will suffer significant hardship
as a result of the costs of this Convention petition, as opposed to the unfortunate
circumstances of expenses related to disputes over obtaining and exercising
parenting time. The legal, travel, and living expenses he has incurred, are
arguments that the petitioner can make in the family law proceeding both with
respect to the costs to obtain parenting time, and undue hardship pursuantto s. 10
of the Federal Child Support Guidelines as it relates to the amount of child support.

Those are in a separate proceeding.

[24] Second, the petitioner submits that his petition was a good-faith petition
grounded in law, fact, and principle. While the court ultimately declined to order that
the parties’ daughter be “returned” to Bulgaria, he states this was based on an
interpretation of habitual residence in the unique context of an infant who had never
left Canada. There was no finding of bad faith, or any suggestion that the petition
was frivolous or abusive. Further, the purpose of the Convention is to protect the
child and ensure jurisdiction is respected. If unsuccessful parents are routinely
burdened with costs, it risks chilling meritorious applications under the Convention,
and undermining its core purpose. To impose a financial “penalty” on him, when the
return was denied on “narrow factual grounds” would be contrary to the spirit of the

Convention.

[25] The petitioner's argument is similar to those that have been advanced in
custody and relocation cases where the best interests of the child are paramount.
There is no special rule that costs should not be awarded in those cases. The usual
costs rules apply: S.J.C. v. S.-J.C.A., 2010 BCCA 31 at para. 62; Reis v. Bucholtz,
2010 BCCA 115 at para. 86.

[26] However, as discussed in Hansen v. Mantei-Hansen, 2013 BCSC 1854, the
court has a broad discretion that must be exercised judicially as to whether to

decline to award costs to the successful party. In a case that concerns the best
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interests of a child, the Court may properly consider on the court’s assessment that
both parents had worthy legitimate positions: at para. 16. In some situations, it would
be unfair to the child and their relationship to that parent, that the parent’s actions be
chilled by fear of a costs order. This is different than the “genuine belief theory’ of
costs — that is, if you maintain your position on custody in good faith and in the
genuine belief you have a legitimate position you are somehow protected from an

order for costs”: Hansen at paras. 14-15.

[27] | accept that the petitioner acted in good faith and out of love for his child.
This Convention petition is not a custody case where the best interests of the child
are considered, although | acknowledge that its practical result affects parenting
time. As discussed in the Reasons, the parties agreed to have their child born in
Canada. | did not entirely accept the evidence of either the petitioner or the
respondent as to their intentions after that. | found that their plans as to where they
would live were more uncertain and inchoate than they both portrayed, but closer to
the respondent’s version. | found that they did have an intention to relocate to
Canada, but not necessarily to the exclusion of Bulgaria. Unfortunately, they
separated shortly after their child was born, and they both found themselves in this
sad and difficult situation with their lives torn apart between two continents. The
weightiest factor in the analysis was that by the time of the alleged wrongful
retention, Canada and not Bulgaria, was the jurisdiction in which the life of this very

young child was focused.

[28] While | have considerable sympathy for the petitioner, and the position he is
now in, in my view, this is not one of those cases where the court should exercise its
discretion to deprive the successful party of her costs. The respondent was the

successful party and the usual costs rule applies.

[29] The respondent will have her costs of the petition at the ordinary scale.

“Norell J.”
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