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INTRODUCTION

[1] On December 23, 2024, the applicant filed an Application on behalf of Paul Visca
(the “claimant”) alleging discrimination in employment on the grounds of disability contrary
to the Human Rights Code (the “Code”), R.S.O. 1990, c. H. 10, as amended. The
Application is brought under section 34(5) of the Code with the consent of the claimant

who is entitled to bring an application under subsection (1).

[2] The Halton District School Board is named as a respondent. The Halton District
School Board has asked the Tribunal to defer the Application pending the outcome of a

union grievance.

[3] The applicant opposes deferral.

[4] For the reasons that follow, the Application is deferred.

BACKGROUND

[5] The claimant was a teacher at a school within the catchment of the Halton District
School Board. The claimant began a friendship with a female colleague. According to the
Application, in September 2023 he attempted to distance himself from the colleague and
the claimant says she became upset. On November 6, 2023, the claimant received a
letter advising him that he was under investigation for unidentified allegations which were
later confirmed to be allegations of sexual harassment. The claimant disclosed his
medical condition to those involved in the investigation and the need for accommodation
during the process. He submitted a supporting letter from his psychiatrist on December
14, 2023. A few days later he was informed the employer would not grant the

accommodations in the context of the investigation.

[6] The claimant alleges that between November 2023 and December 23, 2023, the
respondent failed and resisted accommodating his disability during the course of the

investigation. The claimant was terminated on May 21, 2024. The Ontario Secondary
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School Teachers’ Federation Teacher Bargaining Unit filed a grievance on September 9,

2024, citing excessive discipline. The grievance reads in relevant part:

In its letter of Termination dated May 21, 2024, the Board terminated Mr.
Visca, on the grounds that he sexually harassed a female colleague. In the
Board’s Letter of Discipline, dated January 22, 2021, the Board stated that
it would arrange for Mr. Visca to attend a Boundary Training Course. The
Board did not arrange that course therefore, it did not follow through on its
own requirements as part of their previous disciplinary letter. Due to that,
the Union puts forward that Mr. Visca’s termination is an excessive
consequence.

APPLICANT’S POSITION

[7] On March 17, 2025, the Tribunal delivered the Response to the Application with a
Notice of Request to Defer on the basis of an ongoing proceeding, a grievance, which
raises some or all of the facts and issues raised in the Application. The notice referenced
section 45 of the Code and Rule 14 of the Tribunal’s Rules of Procedure. The applicant

was directed to file a reply. The applicant responded on April 7, 2025, opposing deferral.

[8] The applicant submits the Application should not be deferred as the grievance
does not include allegations of breaches of the Code. The applicant submits the grievance
does not address discrimination and failure to accommodate the claimant’s disability and
is limited to the respondent’s failure to follow progressive discipline. The applicant submits
allegations of discrimination under the Code were intentionally excluded from the
grievance, despite the claimant’s insistence that they be included, and that allegations of
discrimination would have to be dealt with under a separate grievance. The applicant is
of the view there is no parallel proceeding and that the issues raised in the Application

are “distinct.”

[9] The applicant relies on Baghdasserians v. 674469 Ontario, 2008 HRTO 404
(“Baghdasserians”), and Pando v. Colleges of Applied Arts and Technology Pension Plan,
2009 HRTO 59 (“Pando”). The applicant also cites cases that do not appear to exist:
“Carter v. Chrysler Canada Inc., 2015 HRTO 708 (reference not found), Adekayode v.
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Metro Toronto Convention Centre, 2010 HRTO 2207, and Baranowski v. Cintas Canada
Limited, 2014 HRTO 205.”

RESPONDENT’S POSITION

[10] The respondent submits the Application should be deferred as it concerns the
same events and facts that are the subject of the grievance and arbitration. The
respondent submits “the Application concerns, at its core, the issue of whether the Board
was justified in terminating the Applicant’s employment following an investigation into his
alleged sexual harassment of a coworker in light of the Applicant’s assertion that the
Board did not give him the accommodations that he required in order to be able to fully
respond to the allegations.” The respondent submits the evidence heard at arbitration will

be the same evidence presented in the Application.

[11] The respondent relies on Colligan v. Ottawa-Carleton District School Board, 2010
HRTO 622, Thornton v. Toronto Police Services Board, 2009 HRTO 1980, Khalil v.
Oakville United Taxi Ltd., 2011 HRTO 1326, and Baghdasserians.

ANALYSIS

[12] The Tribunal has the jurisdiction to defer an application under s. 45 of the Code,
and Rule 14.1 of the Tribunal’s Rules of Procedure, on such terms as it may determine,
on its own initiative, or at the request of any party. The Tribunal must consider the
circumstances of each application when making decisions at every stage in its process,
which includes addressing a contested request for deferral (see Pando). Baghdasserians

states in relevant part:

[19] Some of the factors that may be relevant in deciding whether to defer
consideration of an application before the Tribunal are the subject matter of
the other proceeding, the nature of the other proceeding, the type of
remedies available in the other proceeding, and whether it would be fair
overall to the parties to defer, having regard to the status of each proceeding
and the steps that have been taken to pursue them.
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[13] There are grounds to defer the Application. The decision to defer an application or
allow it to continue on in the Tribunal’s process is not an exercise of checks and balances
or a one-to-one ratio where each and every allegation raised in the Application and other
proceeding must be found to be identical. This interpretation of parallel proceedings is
impracticably narrow and undermines the relevant case law. As noted in Melville v.
Toronto (City), 2012 HRTO 22 at paragraphs eight and nine, deferral obviates the risk of
conflicting determinations and is consistent with the Tribunal's mandate and the

administration of justice:

Deferral avoids two simultaneous proceedings that may result in conflicting
determinations, ensures that the respondent need not be actively defending
the same matter in two legal proceedings at the same time, and focuses the
Tribunal’s limited resources on cases where it is the only process being
pursued. In my view, it is consistent with the Tribunal’s mandate to interpret
its rules in a fair, just and expeditious manner to defer a case when a
grievance is ongoing.

The Tribunal’s established approach is consistent with the approach of the
courts to circumstances in which human rights tribunals have overlapping
jurisdiction with other bodies. The courts have strongly discouraged
duplication and relitigation of conclusions reached in other bodies. See, for
example, British Columbia (Workers’ Compensation Board) v.
Figliola, 2011 SCC 52, and College of Nurses v. Trozzi, 2011 ONSC 4614.
The Tribunal has applied that approach to labour arbitration: Gomez v.
Sobeys Milton Retail Support Centre, 2011 HRTO 2297.

[14] The information underlying the grievance and arbitration appear similar to those
raised in the Application. | recognize there may be temporal and substantive differences
in the information raised in both proceedings and | carefully considered the applicant’s
submissions that the grievance and arbitration focus exclusively on excessive discipline.
However, | cannot reasonably find that the investigation process, which is a central issue
raised in the Application, and the details surrounding it would not be raised during

arbitration.

[15] The Tribunal does not have exclusive jurisdiction to apply the Code (see
Tranchemontagne v. Ontario (Director, Disability Support Program), 2006 SCC 14). The
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Tribunal has held arbitrators are empowered under the Labour Relations Act “to
determine all questions of fact or law that arise in any matter before it” and “to interpret
and apply human rights and other employment-related statutes, despite any conflict
between those statutes and the terms of the collective agreement.” | am not persuaded
the unions comments about the Code related claims as excluded from the grievance
preclude an arbitrator from hearing or considering them. See Wozniak v. Dufferin-Peel
Catholic District School Board, 2025 HRTO 1625 at paragraphs 27-28.

[16] The Application also lists the termination that occurred on May 21, 2024, as an

event and it is clear that occurrence is also central to the grievance and arbitration.

[17] Ontheinformation available, | find the allegations in both proceedings bear enough
similarity that proceeding with the Application at this stage could result in conflicting
determinations. In my view, deferral is consistent with the fair, just and expeditious

resolution of the Application.

[18] Within 60 days of the conclusion of grievance and arbitration proceedings, any
party may request reactivation of the Application in accordance with Rule 14.4 of the
Tribunal’s Rules of Procedure; however, the parties are directed to s. 45.1 of the Code,
which provides that the Tribunal may dismiss an application, in whole or in part, if another

proceeding has appropriately dealt with the substance of the application.

ORDER

[19] The Application is deferred.

Dated at Toronto, this 9™ day of October, 2025.

“Signed by”

Yugita Looknauth
Vice-chair
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