CITATION: Tweten (Re), 2024 ABSRA 3193
DECISION DATE: October 29, 2024

SAFEROADS ALBERTA

INTRODUCTION

1. At around 4:00 a.m., on September 29, 2024, a peace officer responded to a complaint
of an alleged impaired driver travelling into oncoming lanes on Highway 43, at or near
Wembley, Alberta. The peace officer issued a Notice of Administrative Penalty (“NAP”) to
the Recipient on the following grounds under Section 88.1(1)(a) and (b) of the Traffic
Safety Act, R.S.A. 2000, c. T-6 (“TSA”):

a. the Recipient operated a motor vehicle while the Recipient’s ability to do so was
impaired to any degree by alcohol or a drug or by a combination of alcohol and a
drug (“Impaired Operation”); and

b. the Recipient had within 2 hours after ceasing to operate a motor vehicle a blood
alcohol concentration (“BAC”) that is equal to or exceeds 80 milligrams of alcohol
in 100 millilitres of blood (“mg%”) (“BAC-Over”).

2. On October 5, 2024, the Recipient applied for a written review (“Review”) of the NAP
under Section 7(1) of the Provincial Administrative Penalties Act, S.A. 2020, c. P-30.8
(“PAPA”). My role as an adjudicator under Section 10 of PAPA is to conduct the Review
and determine if the Recipient has established all grounds necessary to cancel the NAP
on a balance of probabilities. The Recipient bears the burden of proof pursuant to Section
18(1) of PAPA.

3. The grounds on which | may cancel a NAP issued on the bases of Impaired Operation
and BAC-Over are set out in Sections 4(e) and 4(f) of the SafeRoads Alberta Regulation,
Alta Reg. 224/2020 (“Regulation”). This Review raises the following grounds:

a. Section 4(e)(iv): that the Recipient’s ability to operate a motor vehicle was not
impaired to any degree by alcohol or a drug or a combination of alcohol and a
drug;

b. Section 4(f)(iv): that the Recipient did not within 2 hours of ceasing to operate a
motor vehicle have a BAC equal to or exceeding 80 mg%,; and

c. Sections 4(e)(vi) and 4(f)(ix): that the Recipient immediately requested a roadside
appeal under Section 88.11 of the TSA and the officer failed to provide the
Recipient an opportunity to undergo a test in accordance with Section 88.11 of
the TSA.

4. The Recipient's agent (the “Agent’) has made Charter and procedural fairness
allegations. As set out in Appendix A, | do not have authority to find Charter breaches or
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grant Charter remedies, but | will consider the arguments and evidence pertaining to them
as well as procedural fairness under my assessment of the grounds to cancel the NAP
and the overarching duty of fairness.

5. | conducted the Review on October 17, 2024. The materials | considered in the Review
are set out in Appendix B. For the reasons below, | have determined the outcome of the
Review as follows: The NAP is confirmed pursuant to Section 21(1)(a) of PAPA.

SECTION 4(e)(iv): WAS THE RECIPIENT’S ABILITY TO OPERATE AMOTOR VEHICLE NOT
IMPAIRED TO ANY DEGREE BY ALCOHOL OR A DRUG OR A COMBINATION OF
ALCOHOL AND A DRUG?

6. To succeed at this ground, the Recipient must establish that the Recipient’s ability to
operate a motor vehicle was not impaired to any degree by alcohol, drug, or a combination
thereof at the time of operation.

7. The Agent argues the Recipient was not impaired because the evidence is insufficient to
establish that she was.

8. According to Cst. Choi's narrative, he conducted a traffic stop on the Recipient in
response to a report of an individual driving the wrong way on Highway 43, into oncoming
traffic. The withess who called in the complaint also attended the traffic stop, and
confirmed the vehicle stopped by Cst. Choi was the same one the witness had been
following. Cst. Choi read the mandatory alcohol screening (“MAS”) demand and the
Recipient provided a suitable sample of her breath into the approved screening device
(“ASD”), resulting in a “Fail” reading. Cst. Choi reports showing the Recipient the reading
on the device and explaining what it meant. The Recipient reportedly advised the officer
she had some drinks earlier that night. Cst. Choi states he provided the immediate
roadside sanction (“IRS”) documents to her, and the Recipient “refused the appeal”.

9. The Recipient has provided a written statement in which she indicates “without hesitation”
she agreed to “do the breathalyzer” as she had not had anything to drink for “over four
hours” and had only consumed “2 drinks of a single vodka drink”. The Recipient states,
“‘weirdly it came up as a fail”.

10.The Agent argues the allegation that the Recipient was driving the wrong direction on the
highway should not be given any credibility because there is no evidence this occurred,
noting the witness has not provided any of his video evidence or a written statement for
this Review. Further, Cst. Choi has not made any comment regarding indicia of
impairment such as glassy eyes, slurred speech, issues with motor coordination or an
odour of alcohol coming from the Recipient. The Agent states the Recipient had two
“single shot” vodka drinks “multiple hours earlier”, but not enough to be impaired. As well,
the Agent submits a single ASD result is not enough confirmation to be used as proof of
impairment. The Agent states the ASD was “one day from the calibration expiry date” and
this is why a second “confirming test” is always necessary. The Agent submits the ASD
“very possibly” could not have been functioning properly.
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11.1 note the Agent’s concerns about the witness’ account of the Recipient’s driving pattern,
but the police evidence in the Review before me does not cite the Recipient’s driving
pattern as part of the grounds the officer used to determine impairment. Under Section
166 of the TSA, police have the authority to conduct traffic stops to check documents and
sobriety, and under Section 320.27(2) of the Criminal Code (Canada) police can do a
MAS demand without grounds to suspect alcohol if it is done immediately with an ASD in
the officer’s possession. In this situation, Cst. Choi conducted a traffic stop and made a
MAS breath demand on the Recipient, to which the Recipient complied, resulting in a
“Fail” reading on the ASD. According to the evidence on the SafeRoads Alberta portal
(the “Portal”), ASD #115222 was used for the initial impairment screening and according
to the tag attached to the device, has a calibration expiry date of September 30, 2024,
and a maintenance expiry date of December 8, 2024. In the ASD-1 Alco-Sensor FST
Operator’'s Manual (the “Manual”), found in the SafeRoads Alberta Technical Materials
Library (“TML”), on page 8, it states that an ASD must not be used beyond the calibration
and service expiry dates. As the date of the contravention was September 29, 2024, |
accept the ASD used in this roadside stop was properly maintained and calibrated, and |
find the results are accurate and reliable. | acknowledge the Agent’s assertion that the
ASD could have not been functioning properly but note he has not provided any evidence
or arguments, outside of the device being one day away from the calibration expiry date,
to support his allegations.

12.0n page 11 of the Manual, it states that a “Fail” reading will be displayed on the ASD at
BACs of 100 mg% and higher. The document M5 Impairment and Effects on Driving
Ability (Exhibit F of E1 Affidavit of Kerry Lynne Blake) in the TML states the following:

“...at levels of 100 mg% and above, alcohol has impaired their vision, judgement,
reaction time, concentration, alertness and information processing and they cannot
cope with a crisis. All of the faculties or skills that are required for safe operation
of a motor vehicle have deteriorated relative to their sober state. At a level of 100
mg% and greater, all individuals are impaired in their ability to operate a motor
vehicle, regardless of their tolerance to alcohol.”

13.Upon review of the document E2- Exhibit A- Curriculum Vitae of Kerry Lynne Blake from
the TML, I note she is the Provincial Breath Testing Coordinator for Alberta and has been
in that role since 2016. From E1 — Affidavit of Kerry Lynne Blake in the TML, Ms. Blake
was with the Royal Canadian Mounted Police Forensic Laboratory in Edmonton, Alberta
as a forensic alcohol specialist for almost thirty years. She has given evidence in court on
the effects of alcohol on the human body, particularly as it pertains to impairment in the
ability to operate a motor vehicle. Due to her credentials, | find Ms. Blake’s evidence is
reliable and | accept her evidence as accurate.

14.1 accept that in cases where officers do not have any evidence of BAC, a charge for
impaired operation relies on the officer’s observed indicia of impairment, as mentioned by
the Agent. In this situation, however, the Recipient provided a suitable sample of her
breath into a properly maintained and calibrated ASD and a “Fail” reading was obtained.
The onus is on the Recipient to provide evidence supporting her ability to drive was not
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impaired by alcohol and | find that she has not done so. Based on the reliable ASD “Fail”
reading and Ms. Blake’s evidence, on a balance of probabilities, | find the Recipient’s
ability to operate a motor vehicle was impaired by alcohol to some degree at the time of
operation.

15.The Recipient has not established this ground to cancel.

SECTION 4(f)(iv): DID THE RECIPIENT NOT HAVE WITHIN 2 HOURS OF CEASING TO
OPERATE A MOTOR VEHICLE A BAC EQUAL TO OR EXCEEDING 80 MG%?

16.To succeed at this ground, the Recipient must establish on a balance of probabilities that
the Recipient’s BAC was under 80 mg% within two hours of the time of operation.

17.The Agent argues that the Recipient’s BAC was under 80 mg% because without a second
ASD breath test, it cannot be said with certainty the Recipient’'s BAC was over 80 mg%.
As well, the Agent again calls into question the reliability of the ASD as it was one day
away from the calibration expiry date.

18.The Agent’s arguments for this ground are essentially the same arguments he put forward
for the Impaired Operation ground above, and as a result, | rely on my findings for that
ground with respect to the accuracy and reliability of the ASD result.

19.The second breath test afforded recipients at the roadside, known as a roadside appeal,
is the Recipient’s opportunity to challenge the NAP, not to confirm the validity of the first
ASD, as inferred by the Agent. Based on the evidence before me, including the
information outlined in para 12 about what a “Fail” means, and on a balance of
probabilities, | find the Recipient had a BAC equal to or exceeding 80 mg% at the time of
operation.

20.The Recipient has not established this ground to cancel.

SECTIONS 4(e)(vi) AND 4(f)(ix): DID THE RECIPIENT IMMEDIATELY REQUEST A
ROADSIDE APPEAL UNDER SECTION 88.11 OF THE TSA AND DID THE OFFICER FAIL
TO PROVIDE THE RECIPIENT AN OPPORTUNITY TO UNDERGO A TEST IN
ACCORDANCE WITH SECTION 88.11 OF THE TSA?

21. To succeed at this ground, the Recipient must establish a) that the Recipient immediately
requested a roadside appeal, and b) that upon the request, the officer failed to provide an
opportunity in accordance with Section 88.11 of the TSA.

22. The Agent argues the Recipient requested a roadside appeal, but the officer did not afford
her the opportunity to have one.

23. According to Cst. Choi’s narrative, after the Recipient provided the initial screening breath
test, he obtained her driving documents, and went to the witness’ vehicle to view the video
the witness had recorded of the Recipient’s driving. At 4:24 a.m. Cst. Choi states he served
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the Recipient the immediate roadside sanction (“IRS”) documents and “made [the Recipient]
read the documents out loud to which she did”. Cst. Choi states he asked the Recipient if
she had any questions, and states the Recipient said “no”, but asked if the officer was
demanding a second sample, to which Cst. Choi said “no”. Cst. Choi states the Recipient
refused the appeal.

24. The Recipient submits that after the initial screening breath test, Cst. Choi asked her if
she “wanted to do another test”. The Recipient states she asked if she “had to” and the officer
replied “no” and “nothing else was discussed”. The Recipient states the officer “left for a few
minutes” before returning to obtain the Recipient’s identification. The Recipient submits the
officer “then came back a while later with some paperwork and told [her] to read it” and
advised the Recipient she had refused the roadside appeal when she asked him if she had
to do a second test. The Recipient submits she told the officer she had not refused and that
she wanted to do another test, but the officer told her it was too late.

25. As provided by Section 18(3) of PAPA, | may determine the weight to be given to any
documents, records, representations or evidence. Where relevant and material facts are in
dispute, | must conduct a credibility assessment to determine what those facts are.]

26. When | consider the evidence provided by the Recipient and Cst. Choi, it is undisputed
Cst. Choi provided documents to the Recipient to read. Cst. Choi refers to the documents as
IRS documents and | infer this to mean he served the Recipient with the NAP and the
roadside appeal information sheet, and possibly the Seizure Notice. The Recipient states the
officer provided these documents after she had asked if the second breath test was
mandatory, while Cst. Choi states the Recipient declined the roadside appeal after reading
the documents. While | acknowledge the Agent submits the Recipient’s version of events is
more believable, | disagree. In my role as an adjudicator, | am aware the order of events at
the roadside ideally is: the initial breath test, the service of documents and if needed, the
roadside appeal breath test. While | am aware this order of events does not always proceed
the same way based on how the investigation plays out, there is nothing in the evidence
before me to suggest this was a chaotic or busy roadside stop, such that the officer would
have opportunity to inadvertently mix up the steps of the roadside stop or forget steps in his
efforts to keep track of everything that was transpiring. In this situation, Cst. Choi’s description
of what happened at the roadside make more logical sense as he makes note of asking the
Recipient to read the documents out loud. By doing so, the Recipient would be aware of her
right to a voluntary roadside appeal of the NAP prior to deciding if she wanted to proceed
with the roadside appeal breath test. Even if Cst. Choi mixed up the steps and had the
Recipient read the documents after declining the roadside appeal, there is no indication in
any of the evidence that this was a contentious or aggressive roadside stop. Officers have
the discretion, if a recipient were to state they did not refuse or changed their minds and
wanted the roadside appeal, to afford the recipient an opportunity for that second test. Cst.
Choi’s narrative does not indicate the Recipient asked for the roadside appeal or stated she
had changed her mind, nor does it state he told the Recipient she had missed her chance.
In this instance | find the Recipient’s statement that Cst. Choi told her it was “too late” to be
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more convenient than credible, given the penalties she was facing, and | prefer the evidence
of Cst. Choi in this matter.

27. Given the evidence before me, and on a balance of probabilities, | find the Recipient did
not immediately request a roadside appeal nor that the officer failed to provide the Recipient
with an opportunity, pursuant to Section 88.11 of the TSA.

28. The Recipient has not established this ground to cancel.
WAS THE RECIPIENT’S RIGHT TO FAIRNESS BREACHED?

29. The Agent argues that fairness was breached because the officer’s conduct with respect
to the roadside appeal was in violation of the Recipient’s legislative rights. Further, the officer
“screwed up” at the roadside and tried to cover up his errors.

30. In addition to his submissions about egregious unfairness, the Agent has submitted a
“‘Notice of Acceptance and Request” statement from the Recipient and a “ChatGPT”
summary of an unpublished legal case that appear to relate to a challenge of legal and
administrative processes imposed on individuals without proper jurisdiction or authority when
the individual stated the laws did not apply to them. The Agent has not provided any
arguments or submissions as to how the statement and the legal case are related to the
Review before me and | will therefore not be responding to the comments and allegations
contained in the “Notice of Acceptance and Request”.

31. For me to cancel the NAP based on egregious unfairness, the Recipient must establish
on a balance of probabilities the circumstances were so outstandingly bad, shocking,
horrifying, or flagrant that they rose to the requisite level of egregiousness. When looking at
the details of this investigation, | do not see anything that suggests the officer proceeded in
an unfair manner or did not act in good faith. The officer conducted a roadside investigation
pursuant to a complaint received from a concerned motorist with the purpose of investigating
the safety and sobriety of the Recipient who, after reading the NAP and roadside appeal
documents, declined the opportunity for a roadside appeal. There is no evidence that the
circumstances were egregiously unfair such that they would outweigh the public interest of
removing an impaired driver from the road.

32. The NAP is not cancelled for egregious unfairness.
DECISION

33. The Recipient must establish a ground to cancel every basis of the NAP. In this case, |
have found:

a. NAP for Impaired Operation: the Recipient did not establish a ground to cancel.

b. NAP for BAC-Over: the Recipient did not establish a ground to cancel.
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34. The NAP is confirmed.

35. In accordance with Section 24(2) of the Provincial Administrative Penalties Act, SA
2020, ¢ P-30.8, the Recipient may seek judicial review of this decision no later than 30 days
after the date on which the decision or order was received. Please see Appendix C for the
full text of Section 24(2).

36. More information about how to seek judicial review may be found at the Alberta Court of
King’s Bench website here: https://albertacourts.ca/kb/resources/announcements/filing-
procedure-judicial-review-of-saferoads-decisions.

37. The preferred method of service on the Director for filed documents is via e-mail
at jsg.servicehmk@gov.ab.ca. Additional authorized methods of service can be found in
Part 11 of the Alberta Rules of Court, Alta Reg 124/2010.

“Original signed by K. Ruelling”

Adjudicator K. Ruelling
Representation:

Written submissions by the Recipient
Written submissions by B. Livingston, agent for the Recipient

APPENDIX A

ROLE OF THE ADJUDICATOR

An adjudicator with SafeRoads Alberta is delegated the authority to carry out certain functions
of the Director under Section 10 of the Provincial Administrative Penalties Act, S.A. 2020, c. P-
30.8 (“PAPA”). This includes the power to: 1) cancel the Notice of Administrative Penalty (“NAP”)
if satisfied on a balance of probabilities that a ground or grounds prescribed in Section 4 of the
SafeRoads Alberta Regulation, Alta Reg. 224/2020 (the “Regulation”) is met; and 2) confirm the
NAP if not so satisfied. An adjudicator is also authorized under Section 21(2) to confirm the NAP
with a substituted administrative penalty if the adjudicator is satisfied that the contravention was
committed, but finds that previous contraventions attributed to the Recipient had not in fact been
committed.

As set out in Section 18(1) of PAPA, the burden of proof in the review is on the Recipient.
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https://kings-printer.alberta.ca/570.cfm?frm_isbn=9780779837908&search_by=link
https://can01.safelinks.protection.outlook.com/?url=https%3A%2F%2Falbertacourts.ca%2Fkb%2Fresources%2Fannouncements%2Ffiling-procedure-judicial-review-of-saferoads-decisions&data=05%7C01%7Cchantal.stjean%40gov.ab.ca%7C3c352cc3dc884aea046408db089331ee%7C2bb51c06af9b42c58bf53c3b7b10850b%7C0%7C0%7C638113200502079348%7CUnknown%7CTWFpbGZsb3d8eyJWIjoiMC4wLjAwMDAiLCJQIjoiV2luMzIiLCJBTiI6Ik1haWwiLCJXVCI6Mn0%3D%7C3000%7C%7C%7C&sdata=yG3N2Y%2BhbhpPzG4GcxQCuQbp2CTbmoS054R5o87lfYo%3D&reserved=0
https://can01.safelinks.protection.outlook.com/?url=https%3A%2F%2Falbertacourts.ca%2Fkb%2Fresources%2Fannouncements%2Ffiling-procedure-judicial-review-of-saferoads-decisions&data=05%7C01%7Cchantal.stjean%40gov.ab.ca%7C3c352cc3dc884aea046408db089331ee%7C2bb51c06af9b42c58bf53c3b7b10850b%7C0%7C0%7C638113200502079348%7CUnknown%7CTWFpbGZsb3d8eyJWIjoiMC4wLjAwMDAiLCJQIjoiV2luMzIiLCJBTiI6Ik1haWwiLCJXVCI6Mn0%3D%7C3000%7C%7C%7C&sdata=yG3N2Y%2BhbhpPzG4GcxQCuQbp2CTbmoS054R5o87lfYo%3D&reserved=0
mailto:jsg.servicehmk@gov.ab.ca
https://kings-printer.alberta.ca/570.cfm?frm_isbn=9780779834341&search_by=link

An adjudicator does not have authority beyond the powers delegated under PAPA. In particular,
there is no authority to cancel the NAP for a ground or grounds not set out in Section 4 of the
Regulation. This includes for reasons of hardship, which are not recognized as a ground to
cancel in the Regulation.

An adjudicator is not a court of competent constitutional jurisdiction under Section 11 of the
Administrative Procedures and Jurisdiction Act, RSA 2000, ¢ A-3. Accordingly, an adjudicator
does not have the power to find Charter breaches, nor grant a Charter remedy under Section 24
of the Charter. Nevertheless, an adjudicator is required to “balance Charter interests or values
against (the) statutory mandate.™

In the context of a roadside sanction scheme for the promotion of traffic and public safety, this
means that the duty of fairness requires an adjudicator to consider whether the impugned
circumstances or police conduct underlying the claimed Charter breaches renders the evidence
irrelevant or unreliable, such that it would be unfair to consider it or give it any weight.? An
adjudicator may also cancel the NAP because the adjudicator finds that the circumstances of
the NAP are so egregiously unfair that they outweigh the public interest in traffic and public
safety.®

APPENDIX B

EVIDENCE BEFORE THE ADJUDICATOR

INFORMATION FROM POLICE

e Notice of Administrative Penalty #C00277723A

e Report of the Issuing Officer, Cst. Choi

e Records pertaining to Approved Screening Device (ASD/FST) #115222
e Roadside Appeal form — system generated

e Seizure Notice — driver and registered owner copies

INFORMATION FROM THE RECIPIENT

e Application for Review filed October 5, 2024
e Consent to Representation filed October 14, 2024

1 Borradaile v British Columbia (Superintendent of Motor Vehicles), 2020 BCSC 363 at para 21, citing the
Supreme Court of Canada in Dore v Barreau du Quebec, 2012 SCC 12 and Loyola High School v Quebec
(Attorney General), 2015 SCC 12

2 Thomson v Alberta (Transportation Safety Board), 2003 ABCA 256 at para 69.

3 Baker v Alberta (Transportation Safety Board), 2004 ABQB 244 at paras 63 and 69.
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e Agent’s written submissions filed October 14, 2024
0 Map of Grande Prairie
o “B.Q.” discontinued legal case

¢ Recipient’s written submissions filed October 14, 2024

PAPA SECTION 4 TECHNICAL MATERIALS

The SafeRoads Alberta technical materials library, which may be accessed at:

https://saferoads.alberta.ca/technical-material.
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APPENDIX C

RIGHT OF JUDICIAL REVIEW

Provincial Administrative Penalties Act, S.A. 2020, c. P-30.8
Judicial review

24(1) Subject to subsection (2), no decision or order of the Director or adjudicator is to be
guestioned or reviewed in any court by application for judicial review or otherwise, and no order
is to be made, process entered or proceedings taken in any court whether by way of certiorari,
injunction, declaratory judgment, prohibition, mandamus, quo warranto, application to quash or
set aside or otherwise, to question, review, prohibit or restrain any decision or order of the
Director or adjudicator or any of the Director’s or adjudicator’s proceedings.

(2) A decision or order of the Director or adjudicator may be questioned or reviewed by way of
an application for judicial review seeking an order in the nature of certiorari or mandamus if the
application is filed with the Court of King’s Bench and served on the Director or adjudicator no
later than 30 days after the date on which the decision or order was received by the applicant.

(3) On an application for judicial review under subsection (2), the standard of review is
reasonableness.
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