
 

 

In the Court of Appeal of Alberta 

Citation: Reddy v Saroya, 2025 ABCA 322 
  

Date: 20250926 
Docket: 2401-0228AC 

Registry: Calgary 
 
 
Between: 
 

Neville Reddy 
Respondent 

 
- and - 

 
Parminder Saroya 

Appellant 
 

- and - 
 

Jyoti Saroya, John Doe, Joseph B Amantea, and Warren Tettensor Amantea LLP, a 
limited liability partnership, carrying on the practice of law under the partnership, firm, 

name and style of Warren Tettensor Amantea LLP 
 

Not Parties to the Appeal 
 
 
 

_______________________________________________________ 
 

The Court: 
The Honourable Justice Bernette Ho 
The Honourable Justice April Grosse 

The Honourable Justice Joshua B. Hawkes 
_______________________________________________________ 

 
 

Memorandum of Judgment 
 

Appeal from the Order by 
The Honourable Justice D.B. Nixon, Associate Chief Justice 

Dated the 2nd day of August, 2024 
Filed the 3rd day of October, 2024 

(2024 ABKB 478, Docket: 1201 02096) 

20
25

 A
B

C
A

 3
22

 (
C

an
LI

I)



 

 

 
_______________________________________________________ 

 
Memorandum of Judgment 
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The Court: 
 
[1] The appellant, Parminder Saroya, appeals an order declaring him in civil contempt because 
he failed to provide adequate responses to several undertakings he was ordered to satisfy. The 
appellant maintains that the chambers judge displayed bias, improperly directed the appellant to 
provide affidavit evidence and then used this evidence against him, and erroneously applied the 
test for civil contempt.  

[2] In this decision, we will provide background for context and then address each of the 
appellant’s grounds of appeal in turn. As will be explained, the chambers judge erred in his 
application of the test for civil contempt, or was unreasonable in the exercise of his discretion, in 
relation to some of the undertaking responses. Ultimately, having regard for the standard of review, 
we conclude that the appellant remains subject to contempt findings for 18 out of the 482 
undertakings requested. Therefore, the appeal is allowed in part. 

[3] This appeal also requires us to address the use of a form of artificial intelligence known as 
a large language model by the appellant’s counsel to prepare the appellant’s original factum, which 
contained references to cases that do not exist. The appellant was permitted to file an amended 
factum, and the respondent filed a supplemental factum in response. 

Background 

[4] The parties have been engaged in litigation since 2012 after being involved in real estate 
development projects in Alberta and the United States. Unfortunately, the terms surrounding their 
business dealings were never memorialized in writing and the parties are advancing different 
versions of what was supposed to happen, including who would perform certain responsibilities 
and how the parties were going to be remunerated.  

[5] According to the respondent, the appellant approached him in 2008 with a proposed 
investment opportunity. The appellant suggested that they could incorporate a company (1385536 
Alberta Ltd) to purchase land located near Peace River, Alberta for approximately $1,000,000 with 
each party contributing an equal capital investment. The appellant would be responsible for 
coordinating the development of the land for residential and industrial use, which could eventually 
be sold for approximately $6,000,000. The respondent maintains that he advanced $1,200,000 
towards this project, known as the Grimshaw Project.  
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[6] The respondent also claims he advanced another USD $1,430,000 to the appellant in or 
around 2010 to 2011 to set up a limited liability company in the United States to acquire several 
properties there, which were also to be “flipped” for a profit.  

[7] The relationship between the parties deteriorated by early 2011 and the respondent 
maintains that the appellant’s lawyer at the time unsuccessfully attempted to mediate matters and 
preserve the business deals.  

[8] The respondent sued the appellant and others advancing several causes of action including 
breach of contract, fraudulent misrepresentation and conspiracy. He seeks monetary damages in 
excess of $5,000,000, oppression-related remedies, and accounting and attachment or preservation 
orders, among other relief.  

[9] The appellant filed a statement of defence and a counterclaim providing a different version 
of events. The appellant claims that the respondent was contributorily negligent and that the 
respondent also breached fiduciary and statutory duties owed to the appellant, particularly in his 
capacity as a physician providing treatment to the appellant during the early stages of their business 
relationship. The counterclaim seeks judgment for damages in the amount of $5,000,000. 

[10]  The respondent questioned the appellant on six different occasions between April of 2013 
and April of 2016, and a total of 482 undertaking requests were made. The breakdown of the 
questioning dates and requested undertakings is as follows:  

 April 3-5, 2013 – undertakings 1-123  

 July 15, 2013 - undertakings 124-141 

 November 3-5, 2015 – undertakings 142-225 

  January 28, 2016 – undertakings 226-319  

 January 29, 2016 – undertakings 320-457 

 April 8, 2016 – undertakings 458-482.  

[11] Not surprisingly, a myriad of difficulties ensued as the respondent held the view that the 
appellant did not answer, or inadequately answered, many of the undertakings while at the same 
time, further questionings were still taking place. As a consequence, several orders were issued 
requiring the appellant to provide responses, including: 

(a) In November 2013, an applications judge granted a consent order directing the 
respondent to reply to undertakings 1 to 141 within 45 days of service of the consent 
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order. 
 

(b) In June 2016, the case management judge issued an order directing the appellant to 
provide answers to undertakings as follows: (i) undertakings 1-141 (except 95, 99, 
101, 102, 103, 111, 112, 115, 118 & 136) – within 45 days; (ii) undertakings 142-
225 (except those objected to or taken under advisement and not accepted) – within 
60 days; and (iii) undertakings 226-482 (except those objected to or taken under 
advisement and not accepted) – within 90 days. 

[12] On several occasions the appellant provided answers, and revised answers, along with 
supporting documents. Unfortunately, the answers and documents were not presented in a well-
organized fashion, and the respondent continued to maintain that answers were missing or 
deficient. The respondent filed several applications seeking orders for further and better answers, 
and to find the appellant in contempt. Another order to provide answers to undertakings was 
pronounced in April 2018.  

[13] The volume of materials submitted as answers to undertakings would have made it 
challenging for the chambers judge to keep track of what answers were provided, whether they 
were revised, and whether they were completed. In September 2018, the chambers judge directed 
that a referee report be prepared under rules 6.45 and 6.46 of the Alberta Rules of Court, Alta Reg 
124/2010 to address the state of the appellant’s answers to undertakings.  

[14] Applications Judge Farrington in his capacity as Referee spent the equivalent of 2 full days 
with the parties hearing oral submissions, and he received further written materials to complete his 
task. On June 13, 2019, the Referee Report was issued and reported as Reddy v Saroya, 2019 
ABQB 441. The Referee Report found 63 of the undertaking responses were inappropriate, 
meaning that they were either not responsive or not sufficient to permit a meaningful dialogue to 
test the answer. The applications judge also made several notable observations, describing the 
situation before him as the “proverbial ‘perfect storm’” because the respondent was 

understandably concerned about losing substantial sums of money, but the appellant was not a 
detailed record keeper, and the action seemed to largely be about a lack of detailed accounting and 
records. He also observed that, “in the ordinary course, one would think that a plaintiff alleging 

unaccounted for funds would generally be pleased as part of proving its case to find vague answers 
when questions about use of those funds are asked”: Referee Report at para 16. Finally, he wrote 
that he did not see any significant evidence of intent to flout the process, but there was a difference 
in opinion on the extent of the appellant’s obligations to inquire and obtain information from third 
parties.  

[15] The respondent filed another application to compel the appellant to provide further and 
better answers to undertakings, which prompted the chambers judge to issue a January 2022 order 
requiring the appellant to respond to 40 outstanding undertakings within 45 days and providing 
specific directions to the appellant.  
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[16] The respondent filed another contempt application, which was heard on July 27, 2023. The 
chambers judge issued his reasons for decision in Reddy v Saroya, 2024 ABKB 478 [Decision] 
and found the appellant in contempt in respect of 32 of 35 of the undertakings that were the subject 
of the contempt application. Since the Decision was issued, the appellant has subsequently 
provided further responses and purged contempt in respect of four undertakings (151, 154, 155 
and 175) and we understand the respondent is not pursuing a sanction in relation to them. We also 
understand that the chambers judge is waiting for this Court’s decision in this appeal before 

imposing sanction on the appellant for being in civil contempt.  

[17] Therefore, for the purposes of this appeal, we have considered the chambers judge’s order 

in relation to the following answers to undertakings: 14, 34, 91, 106, 107, 128, 135, 149, 153, 163, 
164, 167, 168, 177, 181, 184, 186, 205, 255, 277, 309, 312, 399, 400, 447, 453, 459, and 462. 

Analysis 

[18] Having explained the context of this appeal, we will now turn to the three specific grounds 
of appeal raised by the appellant.  

Reasonable Apprehension of Bias 

[19] The appellant asserts a reasonable apprehension of bias arose because of the chambers 
judge’s language, reasoning, and selective consideration of evidence. In addition, the appellant 
maintains the chambers judge expanded the literal wording of the undertakings and predetermined 
triable issues.  

[20] We reject the appellant’s assertion. The test to establish a reasonable apprehension of bias 
is a difficult one to meet, and the arguments advanced by the appellant are insufficient.  

[21] The legal test is well known and considers whether a reasonable and informed person 
would conclude that it is more likely than not the decision-maker would not decide fairly, whether 
deliberately or inadvertently: Committee for Justice and Liberty et al v National Energy Board et 
al, 1976 CanLII 2 (SCC), [1978] 1 SCR 369 at 394. There is a strong presumption of judicial 
impartiality, and the party alleging bias based on judicial conduct has a high burden to prove its 
claim: Yukon Francophone School Board, Education Area #23 v Yukon (Attorney General), 2015 
SCC 25 at paras 25-26. Whether a decision-maker’s conduct meets this threshold is a contextual 

and factually driven analysis: ibid.  

[22] The appellant first argues that a reasonable apprehension of bias exists because of the 
chambers judge’s involvement in this matter as case management judge, which included granting 
several of the orders requiring further or better answers. In support of his position, the appellant 
relies on an interpretation of a dated authority that suggests it is an error for the same judge to issue 
an order and then hear a subsequent contempt application alleging non-compliance with that order: 
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Schitthelm v Kelemen, 2013 ABQB 42 at para 34. However, this Court has previously clarified 
that Schitthelm does not accurately state the law on this point: Walker v Walker, 2013 ABCA 213 
at paras 3-5. We are not persuaded that the level of the chambers judge’s involvement with this 

matter is sufficient to establish a successful bias or reasonable apprehension of bias claim.  

[23] The appellant next suggests that the chambers judge predetermined several triable issues 
because he referred only to the respondent’s allegations and his reasons were based on 
misconceptions about the appellant’s responsibilities, many of which have yet to be determined at 
trial. We agree that the chambers judge made comments regarding the appellant’s record keeping 

obligations, which will be addressed in the context of the appellant’s third ground of appeal. 

However, for the purposes of this ground of appeal, we reject the assertion that the chambers judge 
has created a reasonable apprehension of bias by predetermining triable issues for several reasons. 
First, the chambers judge’s findings were limited to whether or not the appellant complied with 
the relevant orders. To the extent he referred to the merits of the case or the obligations of the 
parties, he did so simply to assess whether reasonable steps were taken to answer the undertakings 
in the context of the larger dispute. Second, the chambers judge’s comments must be read in the 
context within which they were made, being a ruling on a contempt application. Finally, the judge 
hearing the trial will have the benefit of receiving further evidence and submissions before arriving 
at their own conclusions relative to the merits of the parties’ respective claims. 

[24] Nor do we accept that the language used by the chambers judge in the Decision 
demonstrates that he was biased or that there is a reasonable apprehension of bias. The chambers 
judge’s description of the appellant’s conduct as a “façade of compliance” or his description of the 

appellant as “a person such as Saroya” are open to interpretation. Indeed, counsel to the respondent 

suggested that when the chambers judge referred to “a person such as Saroya”, the chambers judge 
was simply referring to the appellant as a businessperson. In addition, the chambers judge’s 

reference to a “deliberate strategy to dump additional particulars... in an effort to delay matters” is 

a factual finding that was available to him on the record: Decision at paras 269-278.  

[25] The appellant next argues that the chambers judge applied strict scrutiny to the appellant’s 

answers to undertakings while giving a broad interpretation to the language of the undertakings 
themselves. The language of the undertakings will be addressed in the context of the appellant’s 

third ground of appeal, but for the purposes of the bias allegations, we do not consider this 
argument to have merit. There is no pattern of uneven scrutiny of answers, or of unduly broad 
interpretations of undertaking requests, to meet the high threshold to establish a reasonable 
apprehension of bias. 

[26] We are not satisfied that the appellant has established a reasonable apprehension of bias 
arose. This ground of appeal is dismissed.  
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The chambers judge’s January 2024 letter  

[27] The appellant submits that the chambers judge erred by requiring the appellant to provide 
affidavit evidence regarding his best efforts to answer the undertakings, and then using that 
evidence against the appellant in finding him in contempt in quasi-criminal proceedings. The 
appellant argues that under the law of contempt, he did not have any burden to adduce evidence to 
respond to the case against him, and it was an error for the chambers judge to order him to do so. 
While we do not endorse the procedural step taken by the court on this point, we are not satisfied 
that the chambers judge committed a reviewable error in the circumstances of this case because of 
the nature of the affidavit evidence, the context in which it was requested and provided, and the 
appellant’s own position on the use that can be made of the affidavit.  

[28] The law is clear that a finding of civil contempt requires “proof beyond a reasonable doubt 
of an intentional act or omission that is in fact a breach of a clear order of which the alleged 
contemnor has notice”: Carey v Laiken, 2015 SCC 17 at para 38. The persuasive and evidentiary 
burden is on the party alleging contempt: Envacon Inc v 829693 Alberta Ltd, 2018 ABCA 313 at 
para 42. In Alberta, the applicant must also prove the alleged contemnor did not have a reasonable 
excuse for failing to comply with the order: Rules, r 10.52(3)(a); Envacon at paras 37-41. Although 
the alleged contemnor has no persuasive or evidentiary burden, this Court has recognized that 
when considering whether there is a reasonable excuse for non-compliance, a court is “entitled to 

presume that the alleged contemnor acted with knowledge of the facts, unless there is some 
evidence to the contrary from the alleged contemnor”: Envacon at para 48. The Court in Envacon 
went on to note that tactically, to avoid a finding of contempt, “the alleged contemnor may be 
compelled by the weight of adverse evidence establishing contempt, to put forward countervailing 
evidence either to provide a reasonable excuse or to prove that it did what was required of the 
order”: Envacon at para 48.  

[29] The foregoing must be considered when reviewing the circumstances before us. Here, the 
parties appeared before the chambers judge in July 2023 to address the respondent’s most recent 

contempt application. During oral argument, the appellant’s counsel at the time made submissions 
on the appellant’s efforts to answer the undertakings, presumably to persuade the chambers judge 
that the appellant had a reasonable excuse or had already taken adequate steps to satisfy the 
undertakings. However, appellant’s counsel had difficulty speaking to the details of the appellant’s 

efforts to answer undertakings. This is likely because he was not counsel of record when many of 
the answers were provided, the procedural history of the file was complex, and volumes of 
documents were provided by the appellant in multiple installments. 

[30] In January 2024, the chambers judge issued a letter to counsel that referenced the fact that 
in July 2023, appellant’s counsel was speaking to the appellant’s “best efforts” to address the 

undertakings. The chambers judge wrote, “[a]s indicated at the time, the Court would like 

particulars concerning the ‘best efforts’ steps”. The chambers judge asked the appellant to provide 
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particulars in response to the court’s inquiry in affidavit form, to explain what best efforts were 
taken, and the dates when those efforts were taken. 

[31] The January 2024 letter concluded by indicating that a request to address any matter arising 
from the letter would be accommodated on an expedited basis. The appellant did not take issue 
with the court’s request or ask for any further process before filing the requested affidavit. The 
affidavit provides a narrative explanation of the undertaking responses already on the record. It 
was generally considered in the Decision to assess whether the appellant had made reasonable 
efforts to answer the relevant undertakings that were ordered to be answered, and if not, whether 
there was any reasonable excuse for failing to do so. 

[32] When viewed in context the request for evidence appears to have come out of a concern 
that there may be evidence of reasonable attempts to answer the undertakings, of a reasonable 
excuse for not making such attempts, or for otherwise not answering, that counsel was unable to 
identify during the hearing. We do not endorse the court’s request for evidence from the appellant. 
However, having made the tactical decision to accept the court’s invitation to adduce further 

evidence and expand upon submissions made in the July 2023 hearing without objection, it is more 
difficult for the appellant to now argue before this Court that the invitation was an error that 
justifies overturning the Decision. This is particularly the case when appellant’s counsel does not 

seek to have the appellant’s latest affidavit evidence struck or excluded. Instead, the appellant asks 
for the affidavit to remain on the record with an opportunity to supplement it through further 
evidence to be considered in a re-hearing. We are not satisfied that a reviewable error occurred in 
these circumstances.  

[33] This ground of appeal is dismissed.  

The chambers judge’s application of the test for civil contempt 

[34] The appellant raises various grounds of appeal related to the application of the test for civil 
contempt. The appellant submits that the chambers judge erred by failing to properly apply the 
framework established in R v W(D), 1991 CanLII 93 (SCC), [1991] 1 SCR 742, especially when 
considering the appellant’s efforts to comply with the earlier court orders requiring further or better 

answers to undertakings. In addition, the appellant argues that the chambers judge failed to 
properly consider whether the appellant had a reasonable excuse, and that proportionality should 
have figured into the chambers judge’s reasoning. The appellant’s proportionality argument 

engages a review of the chambers judge’s exercise of discretion in deciding to find the appellant 
in contempt. 

[35] First, we do not agree that the chambers judge erred by failing to properly apply the 
framework established W(D). While the chambers judge did not specifically refer to W(D), he 
repeatedly stated that the standard of beyond a reasonable doubt applied to the respondent: 
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Decision at paras 41-46, 265, 271, 275, 280. We are not persuaded that the chambers judge erred 
in this regard. 

[36] Second, we decline to interfere with the chambers judge’s contempt findings in relation to 
the majority of the undertakings, because of the deference owed under the standard of review. 
Where contempt findings are appealed, this Court has explained that the standard of review varies 
according to the issue considered on appeal. Discretionary aspects of the order under appeal are 
reviewable for reasonableness: Alberta v AUPE, 2014 ABCA 197 at para 15; Law Society of 
Alberta v Beaver, 2021 ABCA 163 at paras 24-28. Generally, whether the alleged contemnor 
exercised adequate diligence in attempting to comply with a court order is a finding of fact, or 
mixed fact and law, reviewable for palpable and overriding error: Envacon at para 28. 

[37] Many of the appellant’s grounds of appeal fail to disclose a reviewable error in relation to 

the contempt findings at issue. However, as will be explained, we have concluded that the 
chambers judge made reviewable errors in relation to the following ten undertakings: 135, 149, 
163, 164, 181, 184, 186, 205, 277 and 462. Broadly speaking, we conclude that the chambers judge 
made palpable and overriding errors in finding that all elements of the test for civil contempt were 
met for these undertakings, or that the chambers judge’s exercise of discretion was unreasonable, 
as explained further below in relation to each undertaking.  

[38] The general procedure for civil contempt is set out in rules 10.51-10.53 of the Rules. An 
applicant must prove beyond a reasonable doubt each of the following elements: (1) the order 
breached unequivocally states what must be done or not done; (2) the contemnor had actual 
knowledge of the order; and (3) the contemnor intentionally did, or did not do, what the order 
unequivocally requires: Carey at paras 32-35; Envacon at para 8. 

[39] Even if satisfied that the three elements have been proven, the court retains the discretion 
to decline to make a finding of contempt if such a finding would work an injustice in the 
circumstances: Carey at paras 36-37; Envacon at para 38. This Court recently affirmed that civil 
contempt is a power that should be used sparingly: Questor Technology Inc v Stagg, 2025 ABCA 
271 at para 58. 

[40] We now turn to a discussion of the undertakings of concern. 

Undertaking 135 

[41] Undertaking 135 was given in July 2013. The appellant was questioned on certain 
documents that appeared to relate to a website. The appellant stated that he did not know whether 
these documents related to the creation of a website to facilitate the rental of certain apartments, 
and he provided an undertaking to investigate and advise what the documents related to. In June 
2014, the appellant stated that the documents looked like a receipt for website design services for 
the company. In August 2016, the appellant stated that the documents related to a quote for 
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designing a website, and that an employee of the company later did the work. In September 2021, 
the appellant provided a further document. In the January 2022 order, the chambers judge directed 
Saroya “to take appropriate steps to answer the undertaking in a responsive fashion so that the 
plaintiff could make the necessary determinations”. No further information or explanation was 
provided by the appellant. 

[42] In the Decision, the chambers judge reviewed the foregoing and concluded that the 
undertaking request was not satisfied because the evidence would not be sufficient to draw any 
conclusions on a balance of probabilities. He drew an adverse inference against the appellant based 
on his failure to provide further information, found he had not taken any steps to comply with the 
January 2022 order, and concluded his efforts to comply were inadequate.  

[43] We are not satisfied that the third element of the test for civil contempt was proven, or that 
the terms of the January 2022 order were sufficiently clear in relation to this undertaking. Here, 
the undertaking was arguably substantively responded to when the appellant indicated the 
documents pertained to a website in 2016. Moreover, to the extent the chambers judge was relying 
on the January 2022 order, this order did not contain a specific direction to the appellant; he was 
only directed to take “appropriate steps”. Contempt will not be found where the order is unclear, 
which may be the case where “it is missing an essential detail about where, when or to whom it 
applies; if it incorporates overly broad language; or if external circumstances have obscured its 
meaning”: Carey at para 33, citing Culligan Canada Ltd v Fettes, 2010 SKCA 151 at para 21. It 
is unclear what the order required the appellant to do in the circumstances, such that it was an error 
to find the appellant in contempt in relation to this undertaking.  

Undertaking 149 

[44] Undertaking 149 was given in November 2015. The appellant was asked to determine 
whether certain deposits of $50,000 and $25,000 were paid by Cal-Alta Management Ltd, and if 
so, then to provide cheques evidencing the payments. The appellant accepted the undertaking on 
a best efforts basis. In April 2018, the appellant responded that the information had been provided 
and he referred to certain documents. A month later, the appellant indicated he could not recall if 
Cal-Alta paid the deposits and he was not in possession of the cheques. In 2021, the appellant 
provided different bank statements, showing various incoming funds in the amounts of $25,000 
and $50,000. The January 2022 order directed Saroya to take appropriate steps to answer this 
undertaking in a responsive fashion so that the plaintiff could make the necessary determinations. 
In January 2023, an accounting firm retained to assist in answering the undertaking identified a 
$50,000 cheque paid in trust to a law firm for a transaction.  

[45] In the Decision, the chambers judge found that the answers from the appellant were 
inadequate, evasive, and non-responsive, particularly since the appellant waited seven years before 
making inquiries. The chambers judge also stated the appellant was directed to complete certain 
steps in the January 2022 order and failed to do so. 
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[46] Again, we are not satisfied that the third element of the test for civil contempt was met. 
The appellant indicated as early as May 2018 that he could not recall if Cal-Alta paid the deposits 
and that he was not in possession of the cheques. The undertaking was given on a best efforts basis 
and did not contemplate an accountant being retained to undertake an inquiry, yet the chambers 
judge faulted the appellant for failing to promptly retain an accountant to satisfy this undertaking. 
While the appellant confused the situation by providing different responses in 2021, it was 
unreasonable for the chambers judge to exercise his discretion to find the appellant in contempt in 
respect of this undertaking.  

Undertaking 163 

[47] Undertaking 163 was given in November 2015. After asking the appellant about funding a 
certain project, the respondent asked for an open undertaking to provide documents that would 
show the origins of approximately $432,000. The undertaking request was recorded in the 
transcript as: “an open undertaking that in the event I require to trace any of the deposits that are 
attributed to you, that you will give me the undertaking to provide me with documents that will 
show the origins of any particular sum of money that was put in and where it came from 
originally”.  In October of 2016, the appellant responded he would conduct an audit. In May of 
2018, the appellant stated he had already provided these documents, as the only records in his 
possession were corporate tax returns. In September of 2021, the appellant provided a memo to 
file from his counsel’s office stating that they could not identify what project the undertaking 
related to.  

[48] In the Decision, the chambers judge stated that anyone with a business background would 
understand that the respondent was seeking to determine what the appellant had personally 
invested into the business venture, and that recording this type of information was basic 
bookkeeping. He found that the responses provided were reflective of an avoidance attitude, and 
that his lack of efforts reflected an intentional failure to perform the act he was ordered to pursue.  

[49] The undertaking request was unclear at first instance, and the chambers judge’s comments 

regarding a person with a business background illustrates the point. No further clarity was provided 
in subsequent orders. We further note the undertaking was conditional on a future event, and could 
be interpreted as an undertaking to give an undertaking in the future. We conclude that there was 
insufficient clarity in the relevant orders to hold the appellant in contempt for failing to comply 
with them. 

Undertaking 164 

[50] Undertaking 164 asked for copies of all tax returns for 138536 Alberta Ltd. Tax returns 
were provided except for the period from April 1, 2014 to September 2, 2014 when the company 
was dissolved. The chambers judge found the appellant’s efforts to be inadequate because the 
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preparation of tax returns is a legal requirement and there was no reasonable excuse for failing to 
file a return for the period in issue. 

[51] The chambers judge arrived at his finding without there being evidence that a tax return 
was filed for the April-September 2014 period. If the tax return for this six-month period was not 
filed, we fail to see how the appellant can be held in contempt for not providing a tax return that 
does not exist. There may be legal consequences for failing to file a required tax return, but those 
are distinct from contempt proceedings. In our view, the chambers judge did not exercise his 
discretion reasonably when finding contempt in relation to this undertaking in the circumstances. 

Undertaking 181 

[52] Undertaking 181 was given in November 2015 and asked the appellant to provide a list of 
changes given to him by Heights Title Agency Inc and Summit Solutions Team Corp, in relation 
to a list of 322 properties. In October 2016, the appellant advised that Heights Title had moved 
offices and shredded all documents related to their dealings in the process. Then in May 2018, the 
appellant advised he was not in possession of copies of the changes referred to, and that Heights 
Title and Summit Solutions had to be contacted for the documents. Different counsel for the 
appellant then contacted Summit Solutions in 2021 and was advised documents were no longer 
available. 

[53] The chambers judge reviewed the appellant’s answers and found that the listed properties 

did not add up to 322. He commented that ordinary business practices require a substantial amount 
of documentation to be created for real estate transactions, that the appellant had a duty to maintain 
books and records, and found the appellant did not take steps to obtain the documents in a 
reasonable amount of time. 

[54] The chambers judge erred when he found the appellant to be in contempt in relation to this 
undertaking, which only required the appellant to provide what he had from Heights Title and 
Summit Solutions. While the appellant took steps to contact third parties to obtain the 
documentation, the terms of the undertaking did not require him to do so. This undertaking was 
answered by the appellant in May 2018 when he stated he was not in possession of the copies of 
the list changes referred to. While the appellant continued to provide different answers later, thus 
introducing unnecessary confusion, that does not support a contempt finding. Although the January 
2022 order required the appellant to provide a further answer to the undertaking, it was unclear 
what he was supposed to do considering the undertaking was already satisfied. The chambers judge 
did not exercise his discretion reasonably when finding contempt in relation to this undertaking in 
the circumstances. 
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Undertaking 184 

[55] Undertaking 184 was given in November 2015 and required the appellant to identify 88 
properties purchased pursuant to a contract (identified as documents 5,342-5,344) and indicate 
which were accepted or returned. In May 2018, the appellant suggested the undertaking was 
answered in information available from corporate income tax returns. In January 2023, the 
appellant provided a document listing 38 returned properties and 50 properties that were kept.  

[56] The chambers judge reviewed the answers provided by the appellant, noted discrepancies 
and determined the answers were inadequate. The appellant waited seven years before contacting 
third parties and he did not put care or attention into the evidence he was providing. 

[57] There was no sufficiently clear and unequivocal requirement for the appellant to contact 
third parties to obtain the information sought in the undertaking until the January 2022 order. The 
chambers judge relied on his finding that there was a seven-year delay between the time the 
undertaking was given and the time the appellant tried to obtain the information from third parties 
to find that there was no reasonable excuse for non-compliance. Since the appellant was not clearly 
ordered to contact third parties until January 2022, this amounts to a reviewable error. 

Undertaking 186 

[58] Undertaking 186 was initially refused when requested in November 2015. The undertaking 
request was to provide copies of wire transfer records for three transactions. The appellant 
subsequently indicated in May 2018 that he did not have the documentation and repeated his 
objection.  

[59] At some point, the appellant must have changed his position, because the Referee Report 
shows the answer to this undertaking as being “inadequate”. Regardless, there was no clear and 
unequivocal order requiring the appellant to provide a response to this undertaking request until 
the January 2022 order. In the January 2022 order, the appellant was ordered to make all reasonable 
efforts to obtain the documentation, including contacting the financial institutions involved. In 
January of 2023, the appellant provided a response from an accountant that explains the 
transactions shown on the bank statements and identifies a receipt for one of the wire transfers.  

[60] The chambers judge ruled that the appellant’s initial objection was without merit and the 

appellant’s efforts were inadequate because of the seven-year delay in seeking information. 

[61] The chambers judge erred when he based his finding of contempt on the seven-year delay. 
A finding of contempt must be based on non-compliance with a clear and unequivocal order. The 
first court order clearly requiring the appellant to provide a response to this undertaking was not 
issued until January 2022.  
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Undertaking 205 

[62] Undertaking 205 was taken under advisement in November 2015 and required the appellant 
to provide copies of any and all receipts related to particular Bank of America statements. In 
October 2016 and in subsequent responses, the appellant indicated he had contacted the Bank of 
America to request a copy of the relevant statements, and that he had provided whatever he had in 
his possession.  

[63] While the undertaking request was initially taken under advisement, the appellant later took 
some limited steps to provide a response. Regardless, the appellant was first clearly and 
unequivocally ordered to provide an answer to this specific undertaking in the January 2022 order. 
Therefore, the chambers judge’s comments about the appellant’s tardiness were misplaced, and 
his finding of contempt based on this tardiness was an error.  

Undertaking 277 

[64] Undertaking 277 was first given in January 2016 and asked the appellant to review his 
records and to provide either a list of the 322 properties related to a bulk purchase, or to provide a 
reference to relevant documents in the affidavit of records. As confirmed by the appellant’s 

January 2023 answer, this undertaking request is related to undertaking 181. 

[65] The chambers judge considered the appellant’s answer to be inadequate, just as he did with 
the answer to undertaking 181. He commented that the request related to records that should have 
been in the appellant’s possession and the six-year delay in requesting information from tax 
authorities was unreasonable, particularly since the transaction occurred in 2010. 

[66] The date of the transaction does not change the fact that the undertaking was first requested 
in 2016, and as given, did not require the appellant to contact third parties for information. The 
first time that requirement was clearly required by a court order was in the January 2022 order. 
The chambers judge’s finding that there was no reasonable excuse for non-compliance based on a 
six-year delay is therefore unsupportable, and this finding was integral to the finding of contempt 
in respect of this undertaking. Moreover, we question the propriety of holding an individual in 
contempt for failing to request and obtain documents that were likely already unavailable by the 
time the January 2022 order was pronounced.  

Undertaking 462 

[67] Undertaking 462 was given in April 2016 and asked the appellant to confirm whether he 
signed Exhibit D-25 and whether he provided it to Alberta Transportation to renew a license. While 
the appellant subsequently attempted to object to the undertaking on the basis of relevancy, the 
undertaking had already been given. In September 2021, the appellant provided confirmation that 
he signed the document in question for a motor vehicle operators form.  
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[68] The chambers judge found that the six-year delay in providing a response was unacceptable 
and he found there was no confirmation that the document was provided to Alberta Transportation. 
However, the document provided shows it was stamped by Alberta Transportation. Given this, the 
chambers judge’s finding that the appellant did not respond adequately cannot be sustained. 

Summary remarks on undertakings 

[69] Except as specifically discussed above, we decline to interfere with the chambers judge’s 

findings in relation to the majority of the undertakings on the basis that the standard of review has 
not been met in those instances.  

[70] The result in this case should not be taken as encouragement for parties or courts to 
routinely turn to the contempt remedy as a way of resolving disputes about the sufficiency of 
answers to undertakings. First, the routine use of the contempt power is always discouraged: 
Questor at para 55; Carey at para 36. Second, answering undertakings is often dealt with on a 
“reasonable efforts” or “best efforts” basis; a party may be in “compliance” even if they are unable 
to provide a response or the response is not particularly useful. As demonstrated in this case, it is 
easy to lose sight of the distinction between a failure to provide existing information and a failure 
to reliably record or keep the information in the first place. These features, along with the often 
detailed and voluminous nature of undertakings, can lead to challenges in applying contempt in 
the context of answers to undertakings. Moreover, as set out in Questor at paragraph 60, the 
existence of an adequate alternate remedy is a relevant consideration when deciding whether to 
make a contempt declaration, even if the three elements of contempt are established. In cases such 
as this, relevant considerations include the potential for the alleged contemnor to be forced to trial 
without the missing information or for a trial judge to draw an adverse inference.  

[71]  We understand that the chambers judge has not sanctioned the appellant yet because the 
parties are awaiting the outcome of this appeal. While we have not accepted all of the appellant’s 

arguments on appeal, we note that many of these same arguments may still be relevant for the 
purposes of determining an appropriate and proportionate sanction: Mella v 336239 Alberta Ltd 
(Dave’s Diesel Repair), 2016 ABCA 226 at para 34; Envacon at paras 59-67.  

[72] Hopefully, the sanctions portion of this proceeding does not introduce significant delay, as 
the respondent’s claim is premised upon an oral agreement reached between the parties over fifteen 
years ago. It is clear that the parties need the court to determine the terms of their oral agreement 
and it is in the interests of justice for that to occur as soon as practicable.  

Costs 

[73] This appeal also requires this Court to address the use of a large language model (or 
generative artificial intelligence) to prepare written submissions, where those submissions are 
found to contain references to fabricated case authorities.  
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[74] By way of background, the appellant filed his initial factum on December 16, 2024. The 
respondent’s factum was filed on January 16, 2025, and it identified a potential AI issue. The 
factum explained that the appellant did not include hyperlinks or copies of the cases relied on, and 
that seven of the cases cited by the appellant could not be found, including six that were 
purportedly decided by this Court. Counsel for the respondent contacted appellant’s counsel and 
was informed that the cases existed, but there were errors in the citations. Counsel for the 
respondent was waiting for these cases to be provided at the time his factum was filed, and 
submitted it was likely that these cases did not exist.  

[75] In representations made to this Court, appellant’s lead counsel explained that when issues 
about the factum were raised, he contacted the contractor he had hired and was assured that a large 
language model was not used. However, appellant’s counsel concluded that the contractor’s 

explanation may not have been true.  

[76] On January 24, 2025, the appellant’s counsel filed a letter requesting permission to file an 

amended factum. Counsel explained he had contracted a third party to draft the factum, and it was 
delivered to him late. As a consequence, he could not properly verify the cases cited due to time 
constraints.  

[77] After receiving submissions on the issue, the Case Management Officer issued an 
administrative direction allowing the appellant to file an amended factum. The Case Management 
Officer noted that the panel hearing the matter may address the issue further, including through a 
potential cost award. The respondent was permitted to file a supplemental factum as well.  

[78] The respondent asserted in his factum that this case presents an important opportunity for 
this Court to emphasize to the legal profession that court submissions are a serious matter that 
require effort and careful attention. Respondent’s counsel advised that he spent a significant 

amount of time searching for cases that do not exist. The respondent submitted that enhanced costs 
against the appellant are warranted based on an abuse of process.  

[79] At the oral hearing, appellant’s counsel explained that he was ill, very busy, and it was the 
holiday season when the factum was due, which contributed to him failing to properly review the 
original factum and recognize the issue with several cited cases. When asked about costs or a 
penalty, appellant’s lead counsel disagreed that an example needs to be set given the circumstances 
of this case.  

[80] Rule 3.1-2 of the Law Society of Alberta’s Code of Conduct requires lawyers to perform 
all legal services to the standard of a competent lawyer, and the relevant commentary explains that 
lawyers should “develop an understanding of, and ability to use, technology relevant to the nature 
and area of a lawyer’s practice and responsibilities”. The Law Society of Alberta has also published 
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“The Generative AI Playbook”,1 a resource described as a “starting point for Alberta lawyers 

seeking to harness the benefits of disruptive technologies like [Generative AI] while safeguarding 
their clients’ interests and maintaining their professional competence”. The Law Society has 
further emphasized that lawyers who use large language models or Generative AI must understand 
their potential benefits and risks. When used without safeguards, large language models frequently 
introduce confusion and delay into proceedings, and worse, constitute an abuse of process that 
may potentially bring the administration of justice into disrepute.  

[81] The Alberta Courts issued a Notice to the Public and Legal Profession dated October 6, 
2023, titled Ensuring the Integrity of Court Submissions When Using Large Language Models,2 to 
reinforce the integrity and credibility of legal proceedings. Importantly, the October 2023 Notice 
applies to lawyers and self-represented litigants alike.  

[82] The October 2023 Notice urges those using large language models to exercise caution. 
Parties are advised to rely exclusively on authoritative sources such as official court websites, 
commonly referenced commercial publishers, or well-established public services such as CanLII 
when referring to cases, statutes or commentary in representations to the courts. In addition, the 
October 2023 Notice clearly requires the involvement of a “human in the loop”, stating “[i]n the 
interest of maintaining the highest standards of accuracy and authenticity, any AI-generated 
submissions must be verified with meaningful human control”. Parties are asked to cross-reference 
work prepared by a large language model with reliable legal databases, ensuring that citations and 
content hold up to scrutiny. 

[83] The time needed to verify and cross-reference cited case authorities generated by a large 
language model must be planned for as part of a lawyer’s practice management responsibilities, 
especially during busy times and recognizing that exigencies may arise. Further, if a lawyer 
engages another individual to write and prepare material to be filed with the court, the lawyer 
whose name appears on the filed document bears ultimate responsibility for the material’s form 

and contents, as well as ensuring compliance with the October 2023 Notice. 

[84] The consequence of failing to adhere to the October 2023 Notice is within the discretion 
of the panel or the individual judge involved with the matter. However, counsel and self-
represented litigants should not expect leniency where they have failed to adhere to clear and 
unambiguous requirements. In most situations, courts will likely consider remedies available under 

                                                 
1  Law Society of Alberta, “The Generative AI Playbook, How Lawyers Can Safely Take Advantage of the 

Opportunities Offered by Generative AI” (updated January 2024), online: <https://www.lawsociety.ab.ca/resource-
centre/key-resources/professional-conduct/the-generative-ai-playbook/>.  

2 Court of Appeal of Alberta, Court of King’s Bench of Alberta, Alberta Court of Justice, “Notice to the Public and 

Legal Profession, Ensuring the Integrity of Court Submissions When Using Large Language Models” (6 October 

2023), online (pdf): <https://albertacourts.ca/docs/default-source/qb/npp/tri-court-notice-to-profession-and-public---
large-language-models.pdf?sfvrsn=713d5a82_7>. 
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the Rules, including striking submissions or imposing some form of cost award against the party 
or counsel who failed to follow the requirements of the October 2023 Notice. A court may also 
determine that a penalty should be imposed, contempt proceedings should be initiated, or that a 
referral to the Law Society of Alberta is warranted. Maintaining the integrity and credibility of 
court processes justifies the imposition of proportionate and meaningful sanctions.  

[85] In the administrative direction granting the appellant permission to file an amended factum, 
the Court’s Case Management Officer referred all issues relating to costs to the panel. To that end, 

the respondent submitted that a cost award in the amount of double Column 5, Schedule C would 
be just and appropriate.  

[86] During the oral hearing, appellant’s counsel was invited to comment on the imposition of 

a cost award that would be payable by counsel. Appellant’s lead counsel submitted that he and his 
client could work out the details of paying any cost award imposed, such that an award against 
lead counsel was unnecessary. 

[87] In the circumstances of this case, the panel is considering imposing a cost award to be paid 
by appellant’s lead counsel, up to the amount requested by the respondent. The parties, and 
appellant’s lead counsel specifically, are invited to provide further submissions on whether the 
panel should direct that appellant’s lead counsel pay a cost award, and if so, in what amount. We 
appreciate that the appellant or appellant’s lead counsel may need to retain independent counsel 
with respect to these submissions. A written submission no longer than 5 pages may be filed no 
later than November 14, 2025. Also, please advise in writing if a party does not intend to provide 
a further submission.  

Appeal heard on April 14, 2025 
 
Memorandum filed at Calgary, Alberta 
this 26th day of September, 2025 
 
 

 
Ho J.A. 

 
 
 

Grosse J.A. 
 
 
 

Hawkes J.A. 
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Appearances: 
 
R.B. Hajduk (no appearance) 
I. Ioudine 
 for the Respondent 
 
C.M.A. Souster 
H. Sawchuk 
 for the Appellant 
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