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OVERVIEW

1. Jesse James Wallace (“Wallace”) is charged with possessing cocaine and methamphetamine
for the purpose of trafficking. The charges against Wallace are as follows:
JESSE JAMES WALLACE, on or about March 1, 2023, at or near Dieppe,
New Brunswick, did unlawfully have in his possession for the purpose of
trafficking, Cocaine, a substance listed in Schedule 1 of the Controlled

Drugs and Substances Act, S.C. 1996, c.19, and did thereby commit an
indictable offence, contrary to Section 5(2) of the said Act.

JESSE JAMES WALLACE, on or about March 1, 2023, at or near Dieppe,
New Brunswick, did unlawfully have in his possession for the purpose of
trafficking, Methamphetamine, a substance listed in Schedule 1 of the
Controlled Drugs and Substances Act, S.C. 1996, c. 19, and did thereby
commit an indictable offence, contrary to Section 5(2) of the said Act.
2. Wallace was also charged with possession of benzodiazepine for the purpose of trafficking.
At trial, the Crown presented no evidence on this charge and withdrew the charge with leave

of the Court.

3. The issues for the Court to determine in this matter focus on the elements of identification of
the substances, possession of the substances, and the purpose of possession of the
substances.

4. During the trial against Wallace, the Court heard the testimony of Corporal Sébastien Pelchat
(Constable at the time of the incidents) and Constable Deni Castilloux. Both officers are
members of the Royal Canadian Mounted Police and were involved in the arrest and detention
of Wallace on March 1, 2023. On this date, Wallace was initially arrested and detained for
possession of a stolen vehicle. A search of the vehicle by the officers, incidental to Wallace’s
arrest, led to the discovery and seizure of a black box containing substances purported to be
cocaine and methamphetamine. While originally detained and arrested for possession of a
stolen vehicle, Wallace was subsequently arrested for possession of drugs for the purpose of
trafficking (subsection 5(2) of the Controlled Drugs and Substances Act, SC 1996 c. 19
(“CDSA").

5. In addition to testifying about the circumstances around the arrest, Cpl. Pelchat testified to the
handling and weighing of the substances purported to be cocaine and methamphetamine. He
also addressed the sampling of each substance and the results of testing which led to the

identification of the substances seized as cocaine and methamphetamine.
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6.

7.

During the trial, Corporal Bradley Gallant was qualified as an expert in the trafficking of
cocaine and methamphetamine. Cpl. Gallant was permitted to provide opinion evidence on
aspects of the drug trade, namely: pricing, storing and packaging, methodology of purchase

and sale, payment methods and usage amounts.

Wallace did not testify at trial.

BACKGROUND

Procedural

8.

10.

In the context of a voir dire, held separately from the trial, Wallace sought the exclusion of the
seized black box pursuant to section 8 of the Canadian Charter of Rights and Freedoms,
Schedule B to the Canada Act 1982 (UK) c 11 (“Charter”). Wallace asserted the search of
his vehicle violated his right against unreasonable search and seizure and sought an order
pursuant to subsection 24(2) of the Charter to exclude the evidence obtained through the
search.

In a decision issued June 18, 2025, and referenced as R. v Wallace, 2025 NBKB 142, the
Court concluded that the arrest of Wallace for possession of stolen property, namely a vehicle,
was lawful. The Court also concluded the search incident to arrest was conducted in a
reasonable manner, while officers were seeking to locate the registration, ownership
documentation, or information with respect to the vehicle. Finally, the Court concluded the
RCMP search incidental to arrest did not violate Wallace’s Charter protected right to be free
from unreasonable search and seizure. Therefore, the evidence seized from the vehicle was

not excluded under subsection 24(2) of the Charter.

While Wallace was represented by counsel in the context of the voir dire hearing, due to a
breakdown in the relationship between Wallace and his counsel, Wallace proceeded to the

trial hearing, appearing on his own behalf.

Chronology of Events

11.

The following captures the chronology of events emerging from the testimony of Cpl. Pelchat

and Cst. Castilloux starting in the evening of March 1, 2023, around 10:00 p.m.:
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March 1, 2023
10:00 p.m.

Cpl. Pelchat was parked at the Burger King on Paul Street in Dieppe, NB, in civilian
clothing, in an unmarked vehicle, while conducting surveillance for another matter.
He noticed a Chevy Tahoe parked for several minutes and at one point noticed the
dome light turn on. Cpl. Pelchat observed the person he later identified as Wallace
in the driver’s seat and another person seated on the passenger side.

Cpl. Pelchat ran the plate of the Chevy Tahoe, JLE 111, concluded the plates
belonged to another vehicle, namely a Suburban, and requested the assistance of
uniformed officers to assist with the vehicle bearing fictitious plates.

Three uniformed officers (Cst. Castilloux, Cst. Abbott and Cst. Boutiruka) attended
the scene and surrounded the vehicle. Cpl. Pelchat joined Cst. Castilloux at the
driver’s side window of the vehicle. Wallace, sitting in the driver’s seat, identified
himself to the officers. Both Cpl. Pelchat and Cst. Castilloux confirmed Wallace
was seated in the driver’'s seat of the vehicle.

Cst. Castilloux ran the VIN and confirmed the vehicle had been reported stolen.
Wallace was placed in the back of a marked police vehicle and stated to the officers
he had purchased the vehicle legally. Cpl. Pelchat advised Wallace of his arrest
for possession of stolen property and provided him with a choice to proceed in the
language of his choice. Wallace was read his rights and requested to speak with
counsel.

Cst. Castilloux, at Wallace’s request, retrieved from the vehicle two cellphones
which were placed in the police car.

Before the vehicle was towed to the RCMP station, Cpl. Pelchat located on the
back seat a black box (Exhibit C-1) which contained a scale (Exhibit C-2), a
substance believed to be cocaine (Exhibit C-4) and a substance believed to be
methamphetamine in the form of crystal meth (Exhibit C-3).

In the back of the Chevy Tahoe, a licence plate belonging to the Chevy Tahoe was
located and seized (Exhibit C-5). Upon his arrest, Wallace had $651.85 in cash on
his person which was also seized (Exhibit C-6).

10:28 p.m.

Cpl. Pelchat placed Wallace under arrest for possession of drugs and read him his
rights with respect to this charge. Wallace requested to speak with counsel.

Cpl. Pelchat explained that all exhibits were transported in the trunk of his vehicle
back to the office. Once at the office, Cpl. Pelchat detailed each item seized and
labelled them with exhibit tags.

Cpl. Pelchat weighed Exhibit C-4, which he believed to be cocaine, and noted a
weight of 10 grams.

Cpl. Pelchat weighed Exhibit C-3, which he believed to be methamphetamine, and
noted a weight of 21 grams.

11:42 p.m.

Wallace spoke with Legal Aid counsel by telephone from the RCMP detachment.

March 2, 2023

Cpl. Pelchat explained that the items seized were secured in a locker overnight
and that only he had access to that locker.

Cpl. Pelchat took a sample of 0.1 grams from the substance he believed to be
cocaine (bag seized and sample marked as Exhibit C-4).

Cpl. Pelchat took a sample of 0.2 grams from the substance he believed to be
methamphetamine (bag seized and sample marked as Exhibit C-3).
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March 7, 2023
e Cpl. Pelchat sent the samples of the substances believes to be cocaine and
methamphetamine (samples from Exhibit C-4 and Exhibit C-3) for testing to the
Health Canada Laboratory on March 7, 2023.

April 19, 2023

e Cpl. Pelchat received the Certificates of Analysis (appended to Exhibit C-4 and
Exhibit C-3, respectively) confirming the substances seized were cocaine and
methamphetamine.

o Cpl. Pelchat confirmed that the samples of the seized substances (Exhibit C-3 and
Exhibit C-4) were returned to the RCMP from the Health Canada Laboratory and
presented the Drug Analysis Service Exhibit Return Manifests dated April 12, 2023
(Exhibit C-7) and May 1, 2023 (Exhibit C-8).

Qualification of Expert

12.

13.

14.

At trial, the Court also heard from Cpl. Gallant. The Crown requested Cpl. Gallant be qualified
to provide expert opinion evidence on the trafficking of cocaine and methamphetamine and
be permitted to provide an opinion on the following aspects of the drug trade: pricing, storing

and packaging, methodology of purchase and sale, payment methods and usage amounts.

Cpl. Gallant, an officer for 17 years, is currently part of the New Brunswick Integrated
Enforcement Unit and has conducted over 50 search warrants under the CDSA and the
Criminal Code, RSC 1985 ¢ C-46 (“CC”) and authored over 35 CDSA search warrants.
Cpl. Gallant has handled over 50 confidential human sources from whom he obtained
information on a regular basis about illicit drugs, production, packaging, pricing, quantities,
street terminology, paraphernalia, distribution, drug networks, stash houses, dial-a-dope
operations, jargon, and counter surveillance. He handled illicit drugs over 200 times and
witnessed more than 5 hand-to-hand drug transactions between traffickers and persons
purchasing from traffickers. For the past 12 years, Cpl. Gallant was designated as a drug
recognition expert. Cpl. Gallant was declared an expert witness several times before the
Provincial Court of New Brunswick and on a few occasions before Superior Courts in Nova

Scotia and Newfoundland.

In his current role, Cpl. Gallant reviews files from various agencies to provide an opinion on
the appropriateness of charges for possession for the purpose of trafficking. Cpl. Gallant does
not direct the laying of charges but rather provides an opinion on the appropriate charges in
the circumstances of each case given his training, education and experience in various

aspects of the drug trade.
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15.

16.

17.

18.

In the context of the qualification of Cpl. Gallant as an expert witness, Wallace questioned
Cpl. Gallant as to his expertise and as to his impartiality. First, Wallace questioned
Cpl. Gallant’s impartiality as he works for law enforcement. Cpl. Gallant explained he views
his role as educational to assist the Court in making informed decisions. Further, Cpl. Gallant
confirmed he receives no benefit from providing opinions in proceedings such as the current
matter. The Court is satisfied Cpl. Gallant understands and recognizes the importance of his
impartiality in this context. Second, Wallace questioned the basis of Cpl. Gallant’s opinions,
suggesting such opinions were not based on science or statistical evidence. Cpl. Gallant
confirmed his opinion is based on experience and training. The Court is satisfied the testimony
of Cpl. Gallant is based on years of experience in the field around drug trafficking.
Cpl. Gallant’s evidence provides contextual evidence on the drug trade, an area unfamiliar to
the Court.

The Court was satisfied, applying the criteria arising from R. v Mohan, that the evidence is (1)
relevant, (2) necessary to assist the Court, (3) not excluded by an exclusionary rule and (4)
from a properly qualified expert (R. v Mohan, [1994] 2 SCR 9).

As noted by Justice Quigg in Lecompte v R, 2018 NBCA 33, in referencing R. v Bryan, 2003
CanLll 24337 (ONCA), [2003] OJ No 1960 and R. v Sekhon, 2014 SCC 15, courts have
rejected the argument that expert evidence regarding drug trafficking be excluded because
the evidence goes to the ultimate issue of the trial. Provided the expert is properly qualified
and their testimony is both necessary and of assistance to the Court, it will be admissible
(Lecompte v R, para 32, R v Lights, 2020 ONCA 128 (“Lights”), para 43 and R. v J.L.J., 2000
SCC 51, para 37).

In this case, Cpl. Gallant detailed his extensive training, education and experience in aspects
of the drug trade; his testimony is relevant and will assist the Court. In addition, the Court is
satisfied that despite his involvement in law enforcement, Cpl. Gallant is cognizant of the duty
imposed upon expert witnesses to be impartial. On this basis, the Court allowed Cpl. Gallant
to provide expert opinion evidence on the trafficking of cocaine and methamphetamine. The
Court permitted Cpl. Gallant to provide an opinion on the following aspects of the drug trade:
pricing, storing and packaging, methodology of purchase and sale, payment methods and

usage amounts.
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ISSUES

19. The charges before the Court in this matter raise issues related to the elements of the offence

of possession for the purpose of trafficking under the CDSA. In this context, the Crown must
establish (1) the substances were controlled substances under the CDSA, (2) Wallace was in
possession of the substances, including that Wallace had knowledge and control of the
substances, and (3) Wallace possessed the substances for the purpose of trafficking.
Additionally, the Crown must establish Wallace’s identity, the location, and the date as it
relates to the offences charged.

20. The following questions are explored in this decision:

a. What is the burden of proof applicable to this case? How should the Court address
the circumstantial evidence presented by the Crown?

b. Did the Crown establish Wallace’s identity, the location, and the date of the
purported offence?

c. Were the substances seized controlled substances under the CDSA, namely

cocaine and methamphetamine?

d. Was Wallace in possession of the substances? Specifically, did Wallace have

knowledge and control of the substances?

e. Did Wallace possess the substances for the purpose of trafficking?

ANALYSIS

Burden of Proof

21.

22.

As a starting point to addressing the legal issues in this matter, Wallace is presumed to be
innocent until the Crown has proven his guilt beyond a reasonable doubt. It is not sufficient
for the Crown to prove that Wallace is probably or likely guilty. The Crown bears the burden
of proof throughout the entire trial. Wallace does not have to present evidence or prove
anything (R. v Lifchus, [1997] 3 SCR 320 (“Lifchus”), paras 27 and 36).

The Crown is not required to prove Wallace’s guilt to an absolute certainty as such a burden
would be nearly impossible to meet. Nonetheless, the reasonable doubt standard falls much
closer to absolute certainty than to proof on a balance of probabilities (R v Starr, 2000 SCC
40, para 242).
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23.

Reasonable doubt must stem from reason and common sense and be logically connected to
the evidence or the absence of evidence. It cannot be based on sympathy, pity or prejudice.
A doubt is not an imaginary, frivolous or irrational. It cannot be grounded in hypotheticals,
speculation, or fanciful conjecture (Lifchus, para 36, R v Villaroman, 2016 SCC 33

(“Villaroman”).

Circumstantial Evidence

24.

25.

The case against Wallace is circumstantial in many regards. Wallace did not have the
substances on his person and Wallace was not observed trafficking the substances. The
Crown asks this Court to draw inferences from the evidence presented on some of the
essential elements of the charges, hamely possession, including knowledge and control, and

trafficking.

The applicable concepts in charges of possession for the purpose of trafficking involving
circumstantial evidence were aptly summarized by Justice Stothart in R v Thompson, 2024
ONSC 3230. | adopt this summary of the law in its entirety as it relates to circumstantial

evidence.

[4] Where the Crown’s case consists wholly or substantially of
circumstantial evidence, the standard of proof requires the trier of fact to
be satisfied beyond a reasonable doubt that the accused’s guilt is the only
reasonable inference to be drawn from the evidence as a whole: R. v.
Villaroman, 2016 SCC 33 at para. 20.

[5] In determining whether the circumstantial evidence meets the required
standard of proof, a trial judge must keep in mind that it is the evidence,
assessed as a whole, that must meet this standard of proof, not each
individual piece of evidence that is but a link in the chain of proof: R. v.
Lights, 2020 ONCA 128 at para. 37.

[6] A trier of fact must consider other plausible theories and other
reasonable possibilities inconsistent with guilt so long as these theories
and possibilities are grounded on logic and experience. Inferences
consistent with innocence need not arise from proven facts. Rather, they
may arise from a lack of evidence. However, the Crown does not have
negate every possible conjecture, no matter how irrational or fanciful, which
might be consistent with the accused’s innocence: R. v. Villaroman, at
paras. 37-38; R. v. Lights, at para. 38.

[7] A trial judge must be cautious and not to try to “fill in the blanks” or

bridge gaps in the evidence to support inferences of guilt: R. v. Villaroman,
at para. 26.

Page 8 of 20

2025 NBKB 268 (CanLll)


https://www.canlii.org/en/ca/scc/doc/2016/2016scc33/2016scc33.html
https://www.canlii.org/en/ca/scc/doc/2016/2016scc33/2016scc33.html#par20
https://www.canlii.org/en/on/onca/doc/2020/2020onca128/2020onca128.html
https://www.canlii.org/en/on/onca/doc/2020/2020onca128/2020onca128.html#par37
https://www.canlii.org/en/ca/scc/doc/2016/2016scc33/2016scc33.html#par37
https://www.canlii.org/en/on/onca/doc/2020/2020onca128/2020onca128.html#par38
https://www.canlii.org/en/ca/scc/doc/2016/2016scc33/2016scc33.html#par26

26.

27.

28.

[8] It is incumbent upon a trial judge to explore other reasonable inferences
or plausible theories which are inconsistent with guilt, weigh them, and
provide a rational explanation why they are rejected: R. v. Villaroman, at
para. 37; R. v. Morrison, 2024 NBCA 35 at para. 58.

[9] If the evidence is reasonably capable of supporting an inference other

than the guilt of the accused, an acquittal must ensue: R. v. Cobb, 2022

QCCQ 1435 at para. 109.
The New Brunswick Court of Appeal in Russell v R., 2021 NBCA 19 at paragraph 43, albeit
in the context of a different type of charge, summarized the principles arising from Villaroman.
Justice Drapeau reminded judges that the absence of evidence may support an inference
alternative to guilt and that such an inference alternative to guilt must not flow from speculation
but rather from a plausible theory or a reasonably possible scenario.

[43] Where the outcome turns on circumstantial evidence, an inference

alternative to guilt may be drawn from a lack of evidence or gaps in the

evidence. There is no burden on the defence to prove facts capable of

opening the door to a finding that guilt is not the only reasonable inference.

In determining whether such an inference is appropriate, the judge must

be satisfied it arises from a plausible theory or a reasonably possible

scenario that are rooted in common sense, logic and everyday experience

applied to the evidence or absence of evidence. Inferences alternative to

guilt must be reasonable; they may not flow from speculation: Villaroman,

at paras. 35-43.
Recently, the New Brunswick Court of Appeal addressed the concepts arising from
Villaroman, in Comeau v R., 2025 NBCA 36 (“Comeau”). Justice Lavigne reiterated that where
the Crown’s case depends on circumstantial evidence, the Court must be satisfied the
accused’s guilt is the only reasonable conclusion on the totality of the evidence. In referencing
Morrison v R., 2024 NBCA 35 and R. v Vernelus, 2022 SCC 53, the Court of Appeal also

noted the “only reasonable inference’ criterion obviously does not mean guilt has to be the

only possible or conceivable inference” (Comeau., paras 32 — 33).

The Crown must prove all of the essential elements of the offence beyond a reasonable doubt.
In determining whether they have met this burden, the Court must consider all the evidence;
that is, the cumulative effect of all the evidence (R. v Knezevic, 2016 ONCA 914, para 30 —
34, R.vJ.M.H., 2011 SCC 45, para 31). The evidence must demonstrate that guilt is the only
reasonable inference in the circumstances. If there is a reasonable inference not consistent

with guilt, the accused must be acquitted (Villaroman, para 37).
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Identification, Location and Date

29. The Crown must also establish the identity of the accused, the date and the time of the alleged

offences.

30. Cpl. Pelchat and Cst. Castilloux identified Wallace, the person in the hearing room, as the
person they observed in the driver’'s seat of the vehicle in which the purported cocaine and
methamphetamine were located. Cpl. Pelchat and Cst. Castilloux identified Wallace as the
person they arrested in the Burger King parking lot in Dieppe, New Brunswick, on March 1,
2023. Their testimony in this regard was clear and cogent and gave rise to no reasonable
doubt on the questions of identity, location and date.

31. The Court is satisfied beyond a reasonable doubt that Wallace’s identity along with the
location and date of the alleged offences are established.

Controlled Substance

32. The Crown must establish beyond a reasonable doubt that the substances seized from
Wallace were controlled substances under the CDSA. In the context of subsection 5(2) of the
CDSA, a controlled substance is a substance listed in Schedule I, II, Ill, IV or V of the CDSA.

33. As provided for by subsection 45(1) of the CDSA, Cpl. Pelchat collected and sent samples of
the substances seized to be analysed by Health Canada. Certificates of Analysis were
prepared by the analysts for each of the samples sent (subsection 45(2) of the CDSA).

Analysis

45 (1) A peace officer, inspector or prescribed person may submit to an
analyst for analysis or examination any substance or sample of it taken by
the peace officer, inspector or prescribed person.

Report

(2) An analyst who has made an analysis or examination under subsection
(1) may prepare a certificate or report stating that the analyst has analyzed
or examined a substance or a sample thereof and setting out the results of
the analysis or examination.
34. Proof of the statements set out in the Certificates of Analysis is, in this case, made out in this
case considering the absence of evidence to the contrary (subsection 51(1) of the CDSA).
The Certificates of Analysis identified the sample from Exhibit C-4 as cocaine and identified

the sample from Exhibit C-3 as methamphetamine.
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51(1) A certificate or report prepared by an analyst under subsection
45(2) is admissible in evidence in any prosecution for an offence under this
Act or any other Act of Parliament and, in the absence of evidence to the
contrary, is proof of the statements set out in the certificate or report,
without proof of the signature or official character of the person appearing
to have signed it.

35. The Court is satisfied that the substances identified in the Certificates of Analysis are
substances listed in Schedule | of the CDSA, and constitute controlled substances, namely

cocaine and methamphetamine.
SCHEDULE |

2. Coca (Erythroxylum), its preparations, derivatives, alkaloids and salts,
including:

[.]

(2) Cocaine (benzoylmethylecgonine)

[.]

18. Methamphetamine (N,a-dimethylbenzeneethanamine), its salts,
derivatives, isomers and analogues and salts of derivatives, isomers and
analogues

36. Considering the substances seized from the vehicle, considering the continuity of the exhibits
seized and maintained by Cpl. Pelchat (subsection 53(1) of the CDSA), and considering the
Certificates of Analysis (subsections 45(2) and 51(1) of the CDSA), the Court is satisfied
beyond a reasonable doubt that the substances seized are cocaine and methamphetamine
(see Exhibit C-4 and Exhibit C-3).

Possession of the Substance and Knowledge of the Substance

37. Possession is defined in subsection 2(1) of the CDSA and refers to the definition of possession
found in subsection 4(3) of the CC.

Possession means possession within the meaning of subsection 4(3) of
the Criminal Code; (possession)

[..]

(3) For the purposes of this Act,

(a) a person has anything in possession when he has it in his
personal possession or knowingly
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38.

39.

40.

41.

() has it in the actual possession or custody of another
person, or

(i) has it in any place, whether or not that place
belongs to or is occupied by him, for the use or
benefit of himself or of another person; and

(b) where one of two or more persons, with the knowledge and
consent of the rest, has anything in his custody or possession, it
shall be deemed to be in the custody and possession of each and
all of them.

[Emphasis added]
Based on the definition found in the CC, there are three types of possession.
a. Personal possession (paragraph 4(3)(a) of the CC);
b. Constructive possession (subparagraphs 4(3)(a)(i) and (ii) of the CC); and
c. Joint possession (paragraph 4(3)(b) of the CC).

The current case brings into consideration the concepts of constructive possession.
Constructive possession occurs where a person does not have physical custody of an item
but has the item in any place, whether or not that place belongs to or is occupied by the
person, for the use or benefit of the person or of another person (subparagraphs 4(3)(a)(ii) of
the CC).

The Supreme Court of Canada indicated that “[c]onstructive possession is thus complete
where the accused: (1) has knowledge of the character of the object, (2) knowingly puts or
keeps the object in a particular place, whether or not that place belongs to him, and (3) intends
to have the object in the particular place for his ‘use or benefit’ or that of another person” (R.
v Morelli, 2010 SCC 8, para 17).

In determining whether Wallace had knowledge that cocaine and methamphetamine were in
the vehicle for the purpose of trafficking, the Court may consider circumstantial evidence
which, in combination, could form the basis for an inference of knowledge (R v Sparling, [1988]
0OJ No 107, para 17 (confirmed on appeal [1988] OJ No 1877)).
17 There is no direct evidence of the applicant's knowledge of the
presence of narcotics in the residence. It is not essential that there be such

evidence for, as with any other issue of fact in a criminal proceeding, it may
be established by circumstantial evidence. In combination,

(a) the finding of narcotics in plain view in the common areas of
the residence;
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42.

43.

44,

45,

46.

47.

48.

(b) the presence of a scale in a bedroom apparently occupied by
the applicant; and,

(c) the applicant's apparent occupation of the premises
may serve to found an inference of the requisite knowledge.

In terms of occupancy of a place, the mere presence of an accused in a location, without
further evidence, does not necessarily establish the accused had knowledge and control over
the items found in the location. As it relates to the occupancy of a vehicle, in R v Lincoln, 2012
ONCA 542, at paragraph 3, the Ontario Court of Appeal stated that knowledge of drugs can
be inferred from occupancy of a vehicle. However, the Court noted it is an error to presume
knowledge from occupancy alone. Occupancy alone does not create a presumption of
possession (Lights, para. 50). Neither knowledge nor wilful blindness alone, can establish
possession in law (R. v Tyrell, 2014 ONCA 617 at para 36; R. v Chalk, 2007 ONCA 815; R. v
Pham, 2005 CanLll 44671 (ONCA) (“Pham”), para 15).

In terms of the location of the substances in a place or vehicle, a substance located in plain
view may lead to an inference of knowledge. Exclusive access to the place may also lead to

an inference of knowledge.

In terms of the value of the drugs, a significant amount of substances may lead to a reasonable
inference that substances of a significant value would not be entrusted to anyone unaware of
the nature of the substances. The more valuable the substances, the stronger the inference
that the person in control of the substances knew of their nature. In R. v Choudhury, 2021
ONCA 560 (“Choudhury”) at paragraph 11 the Court relied on the value of the substances to

infer that these would not be entrusted to a person unaware of their nature.

In terms of the presence of other items related to drugs, the presence of money, scales,

baggies, cutting agents and debit lists could strengthen an inference of knowledge.

Along with knowledge, control must also be established by the Crown to prove constructive

possession. “Control” means power or authority over the substances.

In R. v Ali, 2016 ONSC 6872, at paragraphs 15 and 16, the Court found that knowledge and
control could be inferred for the driver of a vehicle but not necessarily for a passenger. To
establish constructive possession for a passenger in a vehicle, specific evidence of control is

required.

Knowledge and control may be proven by circumstantial evidence (Pham, para

18; Sparling, para 17). In Choudhury, at paragraph 19, the Ontario Court of Appeal reiterated
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that faced with circumstantial evidence, a conviction can only be sustained where the
accused’s knowledge and control of the substance is the only reasonable inference based on
the facts.

[19] The relevant legal principles on constructive possession are not in
dispute:

[.]

* When the Crown relies largely or wholly on circumstantial

evidence to establish constructive possession, a conviction

can be sustained only if the accused's knowledge and

control of the impugned objects is the only reasonable

inference on the facts. The trier of fact must determine whether

any other proposed way of looking at the case as a whole is

reasonable enough to raise a doubt about the accused's guilt,

when assessed logically and in light of human experience and

common sense: see R. v. Villaroman, 2016 SCC 33, [2016] 1

S.C.R. 1000, at paras. 55-56; Lights, at para. 39; and R. v.

Stennett, 2021 ONCA 258, at paras. 60-61.

[Emphasis added]
49. The Crown, in order to establish constructive possession, must prove Wallace had knowledge
of the nature of the substances, had knowledge of the substances in the vehicle, and had

some measure of control over the substances (Pham, para 15).

50. Faced with circumstantial evidence of constructive possession, the Court is required to explain
why the only reasonable inference is that Wallace had knowledge and control of the

substances (Choudhury, paras 23 -28).

Possession for the Purpose of Trafficking

51. “Traffic” is defined in subsection 2(1) of the CDSA and includes notions of selling,
administering, giving, transferring, transporting, sending or delivering, or offering to do any of

these things.

traffic means, in respect of a substance included in any of Schedules | to
Vv,

(a) to sell, administer, give, transfer, transport, send or deliver the
substance,

(b) to sell an authorization to obtain the substance, or

(c) to offer to do anything mentioned in paragraph (a) or (b),
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otherwise than under the authority of the regulations.

52. The Crown may establish an intention to traffic through circumstantial evidence. The type of

circumstantial evidence which favours a finding of intention to traffic may include:
a. Quantity inconsistent with personal use;
b. Value of the substance being high;
c. Packaging of the substance in a manner consistent with trafficking;
d. Money found alongside the substance; and

e. Drug paraphernalia such as packaging material, scales and debt lists found

alongside the substance.

53. Even if in isolation, each of these individual elements of evidence do not lead to the conclusion
that the possession was for the purpose of trafficking, an inference may only be made when

the evidence is considered collectively.

Expert Evidence

54. As previously mentioned, Cpl. Gallant was permitted to provide expert opinion evidence on
the trafficking of methamphetamine and cocaine and was permitted to provide an opinion on
the following aspects of the drug trade: pricing, storing and packaging, methodology of

purchase and sale, payment methods and usage amounts.

55. Cpl. Gallant explained methamphetamine prices depend on supply and demand, and

described the current pricing range for methamphetamine as:
a. $10 per 0.1 gram,
b. $40 - $50 per 1 gram,
c. $350 - $500 per 1 ounce (28 grams).

56. Cpl. Gallant outlined the typical amounts found on users, dealers and suppliers of
methamphetamine. He also opined that High Level Dealers and Suppliers do not typically use
the products while lower Level Dealers often do use the products, causing some overlap in

weights between the categories detailed.
a. Street User — 0.1 to 1 gram (up to a maximum of 3.5 grams)

b. Street Level Dealer — 1 to 10 grams
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c. Low Level Dealer — 5 to 30 grams

d. Mid Level Dealer — 30 to 500 grams

e. High Level Dealer — 500 grams to 5 kilograms
f. Supplier — 5 kilograms to 100 kilograms

57. Cpl. Gallant opined the amount of methamphetamine seized from Wallace, 21 grams, is
consistent with low-level trafficking. In Cpl. Gallant’s opinion, the amounts seized were greater

than the amounts typically found on a Street User.

58. Cpl. Gallant explained cocaine is a very profitable product; it is sold in the source country for
$2,000 per kilogram and sold for $8,000 per kilogram in Canada. Cpl. Gallant explained the
purity of the product diminishes as the product goes through the distribution chain and as the
product is cut with fillers or other products. He detailed the pricing as follows:

a. $50 per 0.5 gram,

b. $100 per 1 gram,

c. $1,000 per 10 grams.

d. $32,000 - $60,000 per kilogram

59. With respect to cocaine, Cpl. Gallant provided typical amounts found on users, dealers and

suppliers:
a. Street User —0.5to 1 gram
b. Street Level Dealer — 1 to 10 grams
c. Low Level Dealer — 5 to 30 grams
d. Mid Level Dealer — 30 to 500 grams
e. High Level Dealer — 500 grams to 5 kilograms
f. Supplier — 5 kilograms and higher

60. Cpl. Gallant opined the amount of cocaine seized from Wallace, 10 grams, is consistent with

low-level trafficking.

61. Cpl. Gallant addressed a few additional elements which led him to form his opinion Wallace
possessed methamphetamine and cocaine for the purpose of trafficking. First, Wallace was

carrying multiple commodities; according to Cpl. Gallant, users will typically use only one of
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62.

the two products, not both products. Second, Wallace was carrying a scale and according to
Cpl. Gallant users do not use scales, they usually eyeball the amounts or trust their dealers.
Cpl. Gallant agreed with Wallace’s suggestion that a scale is not a definitive indicator of
trafficking but that all the facts were considered when arriving at the conclusion of trafficking.
Third, Wallace was carrying two cellphones which, according to Cpl. Gallant, signals the use
of a “clean” phone for legitimate business and a “dirty” phone for the drug business. He
explained that dealers at the mid-level, low level and street level use the “dial-a-dope”
distribution model where a price and meeting spot are set up. Fourth, Wallace was arrested
with $651.85 in cash on his person. According to Cpl. Gallant, the usual payment method for
drug transactions is cash, while goods, sexual favours, or “fronting” (receiving product for later
payment) are also used. The amounts of methamphetamine and cocaine seized, in addition
to these other observations, formed the basis for Cpl. Gallant’s opinion that Wallace was in
possession of the substances for the purpose of trafficking.

In cross-examination, Cpl. Gallant acknowledged that there is a narrow difference between
the amounts handled by users and street-level dealers. He also acknowledged that amounts
do not translate to intent, noting, however, that other elements of the drug trade will inform a

determination of trafficking.

Analysis of Possession, Knowledge and Trafficking

63.

64.

65.

The Crown maintains Wallace was the driver of the vehicle and is deemed to be in possession,
having knowledge and control of the substances seized from the vehicle. In addition, the
Crown suggests the Court should infer that Wallace possessed the substances for the

purpose of trafficking.

To support its position, the Crown referenced the following caselaw R v Duvivier, 2010 ONCA
136 and R v Wuor, 2021 YKTC 27, para 25. While these cases address some concepts of
possession, one of the cases arose in the context of a jury trial and the other occurred in the
context of a preliminary inquiry. The Court finds the applicability of these cases to be limited

in the current case.

Wallace, in arguments, suggests there is no evidence he was the driver of the vehicle and
asserts mere occupancy of the vehicle does not equate possession. He raises the fact that

no fingerprint or DNA evidence tied him to the substances. In addition, he argues he was not
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66.

67.

68.

69.

70.

observed handling the substances and suggests that the passenger of the vehicle was

allowed to leave without further investigation.

To support his position, Wallace provided the Court with the following cases and copies of
cases: R v Beaver, [1957] SCR 531 (“Beaver”), R. v Terrence, 1983 CanLll 3477 (incorrect
citation provided by Wallace), R. v Morelli, 2010 SCC 8 (“Morelli*), R. v Gray, 2021 SKCA 152
(incorrect citation provided by Wallace), R. v Khan, 2020 ONCA 487 (incorrect citation
provided by Wallace), R. v Marshall, 2019 ABCA 397 (incorrect citation provided by Wallace)

Only two of the cases provided included the proper citation. That is, the name of the case or
the citation number were correct. The cases provided with incorrect citations related to other
areas of law, and it was difficult to discern the applicability of the cases to the matter at hand.
In the case of Beaver, the principles applicable to charges for possession of substances
outlined in the case have since been refined in more recent jurisprudence. As for Morelli, that

case was relevant and was addressed in the voir dire.

As it relates to the absence of fingerprints and DNA evidence, Cpl. Pelchat confirmed no DNA
or fingerprint evidence was obtained or sought from the items seized. The Court does not
accept the absence of fingerprints or DNA on the evidence seized leads to an inference that
Wallace was not in possession of the substances. Rather, the absence of such evidence

merely confirms the testimony of Cpl. Pelchat that no such evidence was collected.

As it relates to the absence of observations by the officers of trafficking activities or of the
handling of the cocaine and methamphetamine, this is only one piece of the puzzle; the
absence of observations in these regards is not determinative and does not lead to a plausible

inference other than guilt.

As it relates to Wallace’s argument that the passenger in the vehicle was allowed to leave,
Wallace suggests the passenger could have had possession of the substances in the vehicle.
Cpl. Pelchat confirmed the passenger in the vehicle was detained, questioned and released
prior to the search of the vehicle. Wallace suggests, in arguments, the passenger could have
been deemed to be in control and possession of the substances located in the vehicle. There
is no evidence before the Court to suggest or support an inference the passenger had
knowledge and control of the substances in the vehicle to the exclusion of Wallace. While
more difficult to establish based on circumstantial evidence, the passenger could have been

deemed to be in joint possession of the substances with Wallace.
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71.

72.

73.

74.

As it relates to the absence of other indicators of trafficking such as customer lists, ledgers or
text messages in the items seized from the vehicle, the Court finds the absence of these items
does not eliminate or weaken an inference of possession for the purpose of trafficking. Cpl.
Pelchat confirmed that none of these items were located during the search. Cpl. Pelchat
advised that even in the absence of these items, the circumstances of the arrest and the other
items seized including the cash over $500 provided him with the grounds to believe Wallace
was trafficking.

As it relates to Wallace’'s passing reference to the suggestion the substances were for
personal consumption, the Court accepts the expert opinion of Cpl. Gallant on this issue. The
volume of the cocaine and methamphetamine were not indicative of personal use. Further,
the presence of both cocaine and methamphetamine together is not indicative of personal
consumption. Additionally, the presence of a scale and two cellphones, together with all the
other elements of the factual matrix make the suggestion of personal consumption illogical
and highly speculative.

The alternative inferences must be reasonable, not just possible (Villaroman, para 42). In this
case, the alternative inferences suggested by Wallace are not reasonable considering all of
the evidence. The approach suggested by Wallace takes a piecemeal approach to the

evidence, which constitutes an error in law (R v Maure, 2024 ABKB 717, para 140).
In the case at hand, the following evidentiary considerations inform the Court’s findings:

a. Wallace was observed by Cpl. Pelchat, seated in the driver's seat of the vehicle

parked for several minutes when the dome light turned on;

b. Wallace was observed by Cpl. Pelchat and Cst. Castilloux seated in the driver’s
seat of a vehicle reported stolen and bearing a fictitious licence plate, and for which

the original licence plate was later located in the back of the vehicle;
c. Wallace informed Cpl. Pelchat he had purchased the vehicle legally;

d. The substances were located in a black box on the back seat of the vehicle along

with a scale;
e. Wallace had on his person $651.85 in cash; and

f. Wallace, while being detained, requested that Cst. Castilloux retrieve two
cellphones from the vehicle which were collected from the vehicle and returned to

Wallace.
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75. Additionally, the Court accepts the expert evidence of Cpl. Gallant and finds:

a. The 10 grams of cocaine seized from the vehicle have an approximate value of
$1,000;

b. The 21 grams of methamphetamine seized from the vehicle have an approximate
value of $350 to $500;

c. The amounts of cocaine and methamphetamine seized are indicative of low-level
trafficking, the amounts being above the amounts typically associated with users
and street-level traffickers;

d. The variety of the substances seized is not consistent with users of cocaine and
methamphetamine; users typically favour one product or another, but not both; and

e. The presence of a scale and two cellphones suggests trafficking of the substances.

76. Where the Crown’s case is solely circumstantial, to find an accused guilty, the only reasonable
inference must be guilt (Villaroman). In this case, the Court is satisfied no other plausible or
rational inferences may be drawn from the evidence considering the entire factual context

before the Court.

77. 1t is on this basis, considering the evidence as a whole, that the Court is satisfied beyond a
reasonable doubt that Wallace was in possession of the cocaine and methamphetamine and
had knowledge of the cocaine and methamphetamine in his possession and possessed them

for the purpose of trafficking.

DISPOSITION

78. The Court is satisfied beyond a reasonable doubt that the elements for the offences of
possession for the purpose of trafficking of cocaine and methamphetamine were proven by

the Crown.

79. Jesse James Wallace is found guilty of the two charges on the Indictment dated October 29,
2024.

Justice Maya Hamou
Court of King’s Bench of New Brunswick
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