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Decision
[1] The appeal is dismissed.

[2] The Appellant, P. L., can’t have his Canada Pension Plan (CPP) disability

pension start before April 2023. He doesn’t meet the test for incapacity.

[3] This decision explains why | am dismissing the appeal.

Overview

[4] The Appellant applied for a disability pension on March 1, 2024. The Minister of
Employment and Social Development (Minister) approved his application. The Minister

said his payments should start as of April 2023.

[5] The Appellant appealed the Minister’s decision to the Social Security Tribunal’s
General Division. He says his payments should start earlier. He says his condition was
active by at least December 2004. He also says | should consider that the Minister

made procedural and legal errors when processing his 2011 application.

[6] The Minister says it paid the Appellant the maximum disability pension payments

the law allows. It also says he isn’t incapacitated within the meaning of the law.

What the Appellant must prove

[7] The Appellant must show why his disability pension payments should start before
April 2023. This may only be possible if he could not have applied earlier because he

was incapacitated, as defined by the Canada Pension Plan.

Matters | have to consider first

Submissions at the hearing and post hearing documents

[8] The Appellant read his submissions to me at the Tribunal. He relied on different
authorities. During the hearing, | looked them up. The cases didn’t exist, and the part of

the Canada Pension Plan mentioned didn’t support his arguments.
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[9] At the hearing, | asked for a copy of his submissions for reference. He gave them
to me. | sent them to the Tribunal.! | also gave him a chance to clarify his submissions
after the hearing as a post-hearing document. In the post-hearing document, he again

references case law that doesn’t exist.?

[10] PI'm not sure where the Appellant got some of his authorities. Some of them seem
to be generated by an artificial intelligence agent. My focus in this decision will be

responding to his arguments, instead of the cases and legal references.

Reasons for my decision

[11] The Appellant got the maximum amount of disability pension payments the law
allows. | don’t have the power to change what the law says. He hasn’t proven he meets

the test for incapacity based on the Canada Pension Plan.

[12] | explain the reasons for my decision next.

The Appellant’s arguments

[13] The Appellant presented several arguments at the hearing. | outline his

arguments and my responses to his arguments next.

— ldon’t have the power to deal with the Minister’s 2011 decision

[14] The Appellant says his appeal isn’t time limited. He says his benefits should start
based on his old application. The Minister got his first application in 2011.2 He wants me
to decide if his old application would succeed with the medical evidence he has now. He
says his old and current application are based on the same facts. His current application

now has evidence to support his claim about when his disability began.*

[15] The Appellant didn’t ask the Minister to reconsider his 2011 decision. So, he

doesn’t have appeal rights at the Tribunal. The law says a person who doesn’t agree

' See GD20.

2 See GD18 for the Appellant’s submissions. For a list of authorities, please see GD18-4. The cases
Gattellaro v. Canada (AG), 2005 FCA 83 and Canada (AGC) v. Thouin, 2016 FC 1051 don't exist.

3 See GD2-175 to 178 and GD2-190 to 196.

4 The Appellant said this at the hearing.
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with the initial decision of the Minister can ask the Minister to reconsider its decision. A
reconsideration is based on a specific application.® If a person isn’t happy with the

reconsideration decision, they can appeal it to the Tribunal.®

[16] The Appellant didn’t ask the Minister to reconsider the initial decision made on
his 2011 application. Because he didn’t, there isn’t a reconsideration decision. So, he
can’t have that application heard at the Tribunal. He did ask for a reconsideration of his
current application. The Minister approved his application based on that

reconsideration. So, he could appeal the Minister's more recent decision to the Tribunal.

— The Appellant’s arguments about errors of law and new facts

[17] The Appellant argues that | can change or cancel the Minister’s decision if there’s
a legal error or by considering “new facts” that the Minister didn’t know about when

making the original decision.”

[18] The Appellant may be discussing the power of the Appeal Division of the
Tribunal. This appeal is currently at the level of the General Division. Since this isn’'t an

appeal at the Appeal Division, those factors don’t apply to this appeal.

[19] If someone doesn'’t like a decision of the General Division (such as this one),
they can ask the Appeal Division for permission to appeal it. The Appeal Division would
have to consider if the General Division made a legal or factual error, or if a person sets

out new evidence before giving the person permission to appeal.®

— The cases the Appellant references in his submissions

[20] The Appellant says the Minister didn’t comply with their administrative and legal
obligations with respect to his 2011 application. He asks me to apply legal tests that are

set out by various cases.® The cases are:

5 See sections 81 and 82 of the Canada Pension Plan.

6 See section 52(1) of the Department of Employment and Social Development Act.
7 See GD18-4. This is also what the Appellant said at the hearing.

8 See section 58.1 of the Department of Employment and Social Development Act.
9 See GD18-5.
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e See Villani v Canada (Attorney General), 2001 FCA 248
e Bungay v Canada (Attorney General), 2011 FCA 47, and

e Baker v. Canada (Minister of Citizenship and Immigration), 1999 CanLIl 699
(SCC), [1999] 2 S.C.R. 817

[21] The cases Villani and Bungay don’t apply to this appeal. They don’t tell me that |
can allow more retroactive benefits from an old application that wasn’t reconsidered.
These cases look at how to assess evidence to determine if a disability is severe under
the Canada Pension Plan. But that's not the issue here. The Minister has already

found his disability was severe based on his current application.

[22] The Appellant said the Minister didn’t use the rules of procedural fairness, per
Baker. He says the Minister was supposed to clarify incomplete evidence before

denying his 2011 application. | can’t address his 2011 application, as discussed earlier.

| also | can’t comment on the actions or inactions of Service Canada. | explain why next.

— Administrative error or erroneous advice

[23] The Appellant says that the Minister made a mistake with his 2011 application.
He says the Minister was obligated to obtain, verify, and consider the psychiatric
evidence disclosed in his 2011 application, but it didn’t.’* He says | should amend or
rescind the Minister’s decision. He says section 66(4) of the Canada Pension Plan

allows me to do so.?

[24] | can’t do what the Appellant says. First, | have already said that | can’t address
the Minister’s decision on that application as | do not have jurisdiction to do so. Second,
section 66(4) if the Canada Pension Plan doesn’t allow me to amend or rescind any
decision by the Minister. The section says that when a person is denied a benefit
because of the Minister’s error, the Minister can take remedial action. This means |

don’t have the power to fix the Minister's mistake.

10 Section 42(2)(a) of the Canada Pension Plan defines what “severe” means.
" See GD18-5.
2 The Appellant said this at the hearing. See also GD18-5 for the cases the Appellant references.
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[25] If the Appellant believes that the Minister made an administrative error, he can
ask the Minister to do an “administrative error/erroneous advice” investigation. If he
disagrees with the outcome of that investigation, he can appeal to the Federal Court
through a process called “judicial review.” The Tribunal doesn’t have the authority to
decide whether the Minister made this sort of mistake. This means they aren’t involved

in the investigation or can’t address the outcome of any possible investigation.’

— What | can do at the General Division of the Tribunal

[26] The Appellant says the Tribunal has the lawful power to rescind a decision that
the Minister made. He says the Minister misapplied the governing sections of his appeal

and didn’t consider the full factual record.

[27] The Appellant may be speaking about section 54(1) of the Department of
Employment and Social Development Act. This section says the General Division can
dismiss the appeal or confirm, rescind, or vary a decision of the Minister, or give the

decision the Minister should have given.

[28] The above section does allow me to vary, rescind, or confirm the decision of the
Minister, but | can’t make a decision outside what the law says. | am bound by the law

and by the Federal Court’s interpretation of it."® This means, when | look at the issues in
this case, | can’t be flexible. There are strict legal tests included in the Canada Pension

Plan and in case law that | must follow.'® | will do so now.

The Appellant got the maximum retroactive benefits allowed

[29] The Canada Pension Plan says a person can’t be considered disabled more than
15 months before the Minister gets their disability pension application.'” After that, there

is a four-month waiting period before payments start.'®

13 See Pincombe v Canada (Attorney General), [1995] FCJ No 1320.

4 The Appellant said this at the hearing.

'S See Miter v Canada (Attorney General), 2017 FC 262.

'6 See sections 2(1) and (2) of the Social Security Tribunal Rules of Procedure.

7 Section 42(2)(b) of the Canada Pension Plan sets out this rule.

'8 Section 69 of the Canada Pension Plan sets out this rule. This means that payments can’t start more
than 11 months before the application date.
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[30] The Minister got the Appellant’s application in March 2024. This means the
earliest he could be considered disabled is in December 2022. Four-months later is

April 2023. This is when the Minister started paying him.

The Appellant doesn’t meet the test for incapacity

[31] The only way the Appellant’s application date can be deemed to have been
made earlier that when he applied is if he meets the legal test for incapacity as defined
by the Canada Pension Plan. He must show he was incapable of forming or expressing

the intention to make his application earlier than March 2024 to meet the incapacity test.

[32] The legal test for incapacity is strict.’® To satisfy the incapacity test, the Appellant
must prove he more likely than not lacked the capacity to form or express the intention
to apply for a benefit.?® The capacity to form or express the intention to apply for

benefits is like the capacity to form or express an intention about other choices in life.?!
[33] To assess the Appellant’s incapacity, | must consider the following:22

e the evidence about the nature and extent of his limitations

¢ the available medical or psychological evidence supporting his limitations
e evidence about his activities during the relevant period

e the extent to which these activities cast light on his capacity to form or

express an intention to apply for CPP disability benefits.
— What the Appellant and J. H. say about his incapacity, limitations, and
activities

[34] Initially, the Appellant said he wasn’t claiming incapacity. In his submissions, he
also said his only issue is the fifteen-month retroactivity. He said he wasn’t sure he met

the test. He was reluctant to talk about his experiences because they are hard to relive.

9 See Walls v Canada (Attorney General), [2022] FCJ No. 399, 2022 FCA 47.
20 See sections 60(8) and (9) of the Canada Pension Plan.

21 See Sedrak v. Minister (Social Development), 2008 FCA 86.

22 See Blue v Canada (Attorney General), 2021 FCA 211.
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[35] I explained the legal test for incapacity. | gave the Appellant and J. H. the change
to discuss if he wants to go ahead with this argument. They agreed to continue. In his
post-hearing submissions, he said he wasn’t making arguments about incapacity but
didn’t specify that he wasn’t incapacitated.?® So, | will continue to address the incapacity

rule in this decision.

[36] The Appellant says his disability affected his ability to function since 2004, but he
wants to base his retroactivity amount on his first application. So, | will use 2004 up to
the month before February 2024 for his claimed dates of incapacity. | will also consider

the period from 2011 (the date of his first application) up to February 2024.

[37] The Appellant says that his capacity changes daily. One day he wakes, and he
feels like he is king of the world. The next day, he feels terrible. Sometimes he can’t
remember what happened. His unpredictable mood changes dictate his capacity. If he
has a good day, it masquerades as capacity. If he has a bad day, he needs J. H.’s help.

This has been ongoing since 2004.

[38] Foryears, J. H. says she had to go with him to the bank, or grocery shopping
because she could not trust him to handle his affairs on his own. She says he could
make a peanut butter sandwich, but he would not be able to cook a meal. She said his
mental health caused financial problems. She would have to do everything. All he did

was sign forms or appear when she told him to.

[39] [|asked J. H. if there were periods between 2004 and 2024, where the Appellant
had to manage his daily life alone. She said there were periods of separation. When she
left, she could tell he regressed. He would not follow his sleep schedule. He didn’t
shower. There was rotten food in the fridge. There was garbage piled up. He would not
eat properly. Sometimes, she had to kick him out of their shared home to protect her

children. When she did, he took some random clothing and left.

23 See GD18.
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[40] | asked the Appellant if he could fill out forms, or send letters, or communicate
with people. | pointed to an undated letter written and signed by him.?* | showed him his
approval for the Disability Tax Credit dated April 2020.2° | pointed to his first application
for disability benefits in 2011.26 | showed him his 2024 application and supporting

documents.?”

[41] The Appellant says he can’t remember filling out the forms | referenced. He
confirmed his signatures. He confirmed his handwriting. He says he probably got help
from J. H. or someone else to do them. He said on some days he could probably

understand what was being filled out. Some days he could not.

[42] J. H. said that the Appellant often missed medical appointments, showed up on
the wrong day or at the wrong time. She was usually present for the appointments about
his mental health because she wanted to be aware of the situation. But, for

appointments with his family doctor for issues like blood pressure, he went alone.

[43] We spoke about the Appellant’s ability to drive. He said he lost his licence for a
year because of his alcohol use in 2014. It was reinstated after the year. Sometimes, he

could drive. Sometimes, he could not because he lacked focus.
[44] | considered what the Appellant said when speaking to the Minister. He said:?®

¢ In 2003 and 2004, he took medication to manage his anxiety and work.

e In 2006 and 2007, he was manic and erratic.

e From 2007 to 2013 he was in a deep, medically resistant, severe depression,
and could not leave the house. He spent most of his time in bed.

e From 2008 to 2024, he spent many years eating peanut butter and jelly
sandwiches. He was absorbed with TV poker. J. H. was taking charge of his

everyday life. He tried to write a screenplay.

2 See GD2-163.

25 See GD2-15.

%6 See GD2-79 to 82.

27 See GD2-37 to 68.

28 See GD2-22 to 24, GD2-41 to 47, and GD2-168 to 169.
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In 2011, he told the Minister he was working but was no longer the CEO. He
also said his panic attacks were under control.

From 2013 to 2017, he was inpatient for extended stays at multiple hospitals.
From 2017, his memory has been hugely impacted.

In 2023, he tried starting a small online teaching course offering people his

insights for a subscription fee. His efforts were unsuccessful.

— What the medical evidence shows

[45]

| find the medical evidence doesn’t show the Appellant meets the legal test for

incapacity. Here are some examples of what | find the medical evidence shows about
his capacity from 2008 to 2024:2°

[46]

In 2008, he read a report, made corrections, and agreed with the contents.
In 2010, he asked informed questions about his diagnoses and medications.
In 2012, a psychiatrist said it seemed he could provide informed consent.

In 2013, he asked to change his medications because of his progress.

In 2017, he could explain any changes in his behavior as hypomania.

In 2024, he asked his psychiatrist to complete the medical report.

Dr. Wheeler (psychiatrist) said that since he started treating the Appellant in

2008, the Appellant sometimes thinks his reading has informed him to the point where

he thinks he can make better decisions about his medications and appointments than

he can.3°

[47] | recognize that sometimes the Appellant could have attended an appointment on

a “good day” where his mood was elated. However, the reports are consistent in that he

could participate in his medical care, despite his limitations, for many years.

29 See GD2-27, GD2-52, GD2-138, GD2-141 to 143, GD2-144 to 147, and GD2-154 to 158.
30 See GD2-27 and GD2-41.
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— Do the Appellant’s activities show he didn’t have the capacity to form or
express an intention to apply for a disability pension?

[48] | have to look at both the medical evidence and the relevant activities between
the date the Appellant claims he was incapacitated and his capacity to form or express
the intent to apply for a disability pension.®! This is generally no different than looking at

if he had the capacity to form or express an intention to make other decisions in life.3?

[49] The law also says the Appellant had to show he was continuously incapable of
forming or expressing the intention to make a CPP disability application during the

entire periods of alleged incapacity.33

[50] [Idon’tfind the Appellant’s activities during the periods of alleged incapacity show
he was continuously incapable of forming or expressing the intention to make a CPP

disability application before he did. Here is why:

[51] First, the Appellant could fill out other applications during these periods. In 2011,
he applied for a disability pension. At some point before 2020, he applied for the
Disability Tax Credit. He also filled out his current application, and provided a

chronological history of his experiences, and other supplementary information.

[52] J. H. said the Appellant could not complete his applications for a disability
pension successfully because of his limitations. That is not a factor | can consider.
Under the test for incapacity, it doesn’t matter if he could make, prepare, process, or
complete the application himself.3* | also can’t consider that his applications weren’t
successful. Because he could fill out forms and provide information for other benefits, |
find he likely had the capacity to form or express the intention to make a disability

pension earlier than March 2024.

31 See Canada (Attorney General) v. Danielson, 2008 FCA 78 and O’Rourke v. Canada (Attorney
General), 2018 FC 498

32 See Sedrak v Canada (Social Development), 2008 FCA 86; Canada (Attorney General) v Kirkland,
2008 FCA 144; and Blue v Canada (Attorney General), 2021 FCA 211.

33 See section 60(10) of the Canada Pension Plan and Flaig v Canada (Attorney General), 2017 FC 531.
34 See Canada (Attorney General) v Danielson, 2008 FCA 78.
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[53] Second, the Appellant could participate in his medical care from at least 2008 to
2024, as described earlier. J. H. did come to many of his appointments, but the
evidence shows he still actively participated. And, J. H. said he usually attended non-

psychological medical appointments on his own.

[54] Third, the Appellant could engage in daily activities, though he had a lot of
support from J. H.. He had periods of time when he could do things, like work or drive.
He had periods of time when he could not, especially when his depressive symptoms

took over. As is the nature of his disability, he had high and low periods.

[55] I do not doubt the Appellant has had limitations from his bipolar diagnosis that
affected his ability to function since 2004. | also recognize his experiences haven’t been

linear. Sometimes, he can function. Sometimes, his ability to function is restricted.

[56] That being said, | find being restricted or limited sometimes doesn’'t mean
incapacitated within the meaning of the Canada Pension Plan. Based on his activities
during the alleged periods of incapacity, | do not find he continuously was incapable of

forming or expressing the intention to make a CPP disability application.

Conclusion

[57] [find the Appellant can’t get his CPP disability pension payments before April

2023. The Minister paid him the earliest the law allows.
[58] This means the appeal is dismissed.

Brianne Shalland-Bennett

Member, General Division — Income Security Section
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