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l. Introduction

[1] This is an appeal by NCR (the “Mother”) of an arbitration award issued by Elise J. Lavigne
(the “Arbitrator”) on May 29, 2023 (the “2023 Award”).

[2] The appeal was brought under the Arbitration Act, RSA 2000, ¢ A-43 by way of
Originating Application filed June 28, 2023. The Mother is self-represented. KKB (the “Father”)
is represented by legal counsel.

[3] The Mother specifically appeals clauses 10, 11 and 12 of the 2023 Award. These clauses
state:

10. Pursuant to Section 8(1)(g) of the Income Tax Act, [the Father] can deduct
from his income, his unreimbursed meal expenses when travelling for his
work. This shall occur only if [the Father] makes his full income disclosure
to [the Mother] by the agreed upon dates as set out in the parties’ separation
agreement. [The Mother] shall also make the full disclosure required by the
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agreed upon date as set out in the parties’ separation agreement. There shall
be a fine of $100 per day for late disclosure.

11. [The Mother] shall pay solicitor-client costs of both King’s Bench
applications to [the Father]. [The Father] shall direct his counsel to prepare
a bill of costs setting out the solicitor client costs owed to him for both
applications. These costs shall be added to the costs [the Mother] owes [the
Father] for paying her share of PC arbitration and mediation costs.

12.  Costs of this arbitration shall be paid in the first instance by [the Father].
Given that [the Father] was primarily successful in the arbitration, [the
Mother] shall reimburse her share to [the Father] pursuant to the process set
out in the Arbitration Award of December 23, 2022 on the following costs
sharing basis:

@ [The Mother] shall pay 75% of the costs of this arbitration.
(b) [The Father] shall pay 25% of the costs of this arbitration.

[4] The issues for determination in this appeal are whether the Arbitrator erred in law, erred in
fact, made errors in mixed law and fact, or whether this court should set aside the award pursuant
to section 45(1)(f) of the Arbitration Act on the basis, if found, that the Mother was treated
manifestly unfairly and unequally.

1. Background Facts

[5] The Mother and Father were married in 2015 and separated in 2019. They have two
children of their relationship. Their first child was born in 2013 and their second in 2016. As at the
date of the appeal before me, the children are 11 and 8 years old.

[6] Following their separation, in June 2019, the parties entered into a Custody, Support and
Property Agreement (the “Separation Agreement”). At the time of entering into the Separation
Agreement, they each had legal representation. Pursuant to clause 32 of the Separation Agreement,
the parties agreed to participate in mediation before “[applying] to the court for resolution.” The
parties further agreed that the “mediator’s fees, expenses, and taxes will be shared equally between
the husband and the wife.” The parties further agreed pursuant to clause 32 of their Separation
Agreement that if the mediation did not resolve the dispute, they would arbitrate.

[7] On March 9, 2021, the parties entered into an Arbitration Agreement (the “Arbitration
Agreement”). Pursuant to the Arbitration Agreement, the parties agreed that the issues in dispute
that they desired to resolve would include: parenting, child support, retroactive child support, costs
and pension disclosure. In clause 41 of the Arbitration Agreement the parties specifically invoked
the rights of appeal under section 44(1) of the Arbitration Act. On April 11, 2021, the parties also
entered into a Parenting Coordination Arbitration Agreement (“PC Arb Agreement”) with the
same Arbitrator. For the purposes of the PC Arb Agreement, the parties agreed that the issues in
dispute were parenting, retroactive and ongoing child support and costs. In clause 42 of the PC
Arb Agreement the parties specifically invoked the rights of appeal under section 44(1) of the
Arbitration Act.
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[8] The final arbitration hearing was held on March 7, 2023 (the “Arbitration Hearing”). On
May 29, 2023 the Arbitrator issued a 10-page written decision setting out her reasons for the 2023
Award.

[9] Prior to the Arbitration Hearing, the Mother applied to the King’s Bench for a variation of
an interim child support award that had been made by the arbitrator (“Variation Application”).
Notably, none of the interim arbitration awards made by the Arbitrator nor the final 2023 Award,
have ever been made into court orders. The Variation Application was made through the Family
Docket process rather than as an appeal pursuant to the Arbitration Act.

[10] The hearing of the Mother’s Variation Application was heard after the Arbitration Hearing
but before the 2023 Award was issued. The parties appeared before Justice Whitling in a special
chambers application to address the Mother’s Variation Application on April 14, 2023. Noting the
parties Separation Agreement terms that included the agreement to mediate and arbitrate disputes
and noting that the parties had an Arbitration Agreement with the Arbitrator that had expired but
that the Separation Agreement was itself still binding on the parties, the Court stayed the Mother’s
application “for child support variation” pursuant to section 7 of the Arbitration Act.

[11] Following the decision of Justice Whitling to stay the Mother’s Variation Application, the
2023 Award was issued by the Arbitrator. Although Justice Whitling directed that an order be
prepared by counsel for the Father, no order was prepared or filed.

[12] As previously mentioned, the 2023 Award was issued on May 29, 2023. The Mother filed
an Originating Application appealing the 2023 Award. Specifically, the Mother appeals clauses
10, 11 and 12. Those clauses are as earlier set out herein. Pursuant to both the Arbitration
Agreement and the PC Arb Agreement, any party may appeal the Arbitrator’s award in accordance
with section 44(1) and section 45 of the Arbitration Act.

I11.  Law and Analysis

[13] Section 44(1) of the Arbitration Act permits a party to appeal an award on a question of
law, a question of fact or, a question of mixed law and fact if the arbitration agreement so provides.
Section 45(1)(f) of the Arbitration Act, on which the Mother also relies, indicates that an
arbitrator’s award may be set aside if there is a finding that the “applicant was treated manifestly
unfairly and unequally, was not given an opportunity to present a case or to respond to another
party’s case, or was not given proper notice of the arbitration or of the appointment of an
arbitrator”.

[14] The applicable standard of review in an appeal from an arbitration award in a family law
arbitration is the appellate standard of review: Esfahani v Samimi, 2022 ABKB 795 at para 85,
leave to appeal ref’d 2023 ABCA 220. Questions of law are reviewed on a standard of correctness
and questions of fact are reviewed on the standard of palpable and overriding error. Questions of
mixed fact and law are reviewed on the standard of palpable and overriding error unless there is
an extricable question of law.

[15] A question of law arises where there is concern that the correct legal test was not stated or
applied. Justice Feehan provided a succinct summary of the law in this area in Alberta Medical
Association v Alberta Health Services, 2019 ABQB 82 at paras 30-31:
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In Alberta (Workers' Compensation Board) v Appeals Commission, 2005 ABCA
276 at para 21, 371 AR 318, the Court of Appeal said "questions of law are about
the correct legal test, whereas questions of mixed fact and law are about whether
the facts satisfy the legal test" (referencing Canada (Director of Investigation and
Research, Competition Act) v Southam Inc, [1997] 1 SCR 748 at paras 35-37, 209
NR 20).

Further, the Court said errors of law involve an incorrect statement of the legal
standard, a flawed application of an incorrect standard, a failure to consider a
required element of a legal test, or a similar error in principle (Appeals Commission
at paras 22, 29; citing Housen v Nikolaisen, 2002 SCC 33 at paras 27-31, 36,
[2002] 2 SCR 235).

[16] If awrong legal principle is used in the application of the law to the facts, or in the exercise
of discretion in how the law is applied to the facts, that is also an error in law: Alvarez v Alvarez,
2021 ABQB 717 at para 22, citing Metcalfe v Metcalfe, 2006 ABQB 796 at paras 22 and 24.

[17] In matters that are being arbitrated by agreement pursuant to the Arbitration Act, court
intervention is limited to the following purposes:

@ to assist the arbitration process;

(b) to ensure that an arbitration is carried on in accordance with the arbitration
agreement;

(© to prevent manifestly unfair or unequal treatment of a party to an arbitration
agreement;

(d) to enforce awards.
[See section 6 of the Arbitration Act.]

[18] Inregard to procedural fairness, the court must determine “whether the requisite standard
of procedural fairness was met”: Penn v St Stephen’s College, 2024 ABCA 99 at para 30.

[19] As costs awards are discretionary, they are afforded deference and a reviewing court may
only intervene “where it finds a misdirection as to the applicable law, a palpable error in the
assessment of the facts, or an unreasonable exercise of the discretion”: Goldstick Estates (Re),
2019 ABCA 508 at para 22, leave to appeal ref’d 2020 CanLII 33848 (SCC) [Goldstick].

[20] Having outlined the applicable law and legal tests in this appeal, | will now analyse the
issues before me.

A. Did the Arbitrator err in directing that the Father could deduct his
unreimbursed meal expenses when travelling for work from his income
pursuant to Section 8(1)(g) of the Income Tax Act and in awarding a fine of
$100 per day for late disclosure?

[21]  On the issue of whether the Father could deduct his unreimbursed meal expenses when
travelling for work, the Mother’s position is two fold: 1) the Father did not raise the issue in his
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written submissions that were before the arbitrator; and 2) the Mother wanted an opportunity to
make written submissions in response to the Father’s request that this issue be addressed by the
Arbitrator.

[22] Having reviewed the Arbitrator’s decision, I do not find that the Arbitrator erred in the
application of the law, nor did she err in fact, or in mixed law and fact. Also, | do not find that the
Mother was treated manifestly unfairly and unequally by not having been able to respond to the
Father’s inquiry for the deduction.

[23] The Mother sent several e-mails to the Arbitrator requesting an opportunity to respond to
the Father’s income deduction request. The Arbitrator responded to the Mother to let her know
that she would address the Mother’s concerns in her reasons for decision.

[24] In the 2023 Award, the Arbitrator identified that one of the issues to be arbitrated was
allowable income deductions, an “unresolved issue raised by [the Father] in a previous mediation”.
Later in her reasons, the Arbitrator acknowledged that she told the Mother that she would review
the Mother’s request. The Arbitrator acknowledged that the issue was not addressed in the Father’s
written submissions; however, the issue had been previously raised, and the Arbitrator had earlier
informed the parties that she would consult the legislation to determine whether the unreimbursed
meal expenses could be deducted.

[25] | find that the Arbitrator adequately addressed the concerns raised by the Mother, and the
issue that was before her, in her written reasons for decision set out in the 2023 Award. | agree
that section 8(1)(g) of the Income Tax Act applies to transport employee’s expenses, and they are
a proper deduction from income for the purposes of calculating child support. To have not
permitted such a deduction would be an error.

[26] The answer was clearly determined by the legislation. | find that there is no response the
Mother could have provided to disallow the deduction since that would be contrary to the
legislation. Permitting the Mother to respond to this issue would have unnecessarily extended the
arbitration and increased the costs to the parties.

[27]  Accordingly, the Mother’s appeal of the income deduction portion of clause 10 of the 2023
Award is dismissed.

[28] However, I find it necessary to address the $100 per day fine for late disclosure set out in
clause 10 of the 2023 Award. Notably, there are two other clauses in the 2023 Award that provide
$100 per day fines for failure to comply with the terms regarding lost parenting days and late
disclosure of life insurance and union dues on a yearly basis. The 2023 Award also contains a $10
per month additional charge to a party who is late paying their share of section 7 costs.

[29] Itis unclear from where the Arbitrator derives authority to award fines. Based on a review
of the parties’ agreements, the parties did not provide the Arbitrator that authority nor identify that
as an issue in dispute. In my view, the power to award fines for future conduct by either party is
outside the scope of the arbitration agreements and the scope of the authority granted this
Arbitrator pursuant to the Arbitration Act.

[30] Again, neither the Arbitration Agreement nor the PC Arb Agreement identified late fees
for late payments or non-payment or late disclosure as an issue in dispute to be resolved by the
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Arbitrator. Further, the Arbitrator made no reference to any legislation or case law that empowered
her to make determinations on fines. A fine in my view is not an equitable remedy.

[31] The Alberta Rules of Court, Alta Reg 124/2010 provides several options for addressing a
party’s failure or refusal to disclose or comply with orders.

[32] Rule 10.49 provides that the court may order a party to pay the court clerk an amount if the
party fails to comply with a direction of the court and that failure has or may interfere with the
proper or efficient administration of justice.

[33] Justice Veit, in Osborn v Gagne, 2017 ABQB 438, denied the applicant’s request for an
order under Rule 10.49 that would require the respondent to pay the applicant a $50 per day fine
if he failed to provide financial disclosure. Justice Veit gave the following three reasons for
denying the application at para 3: first, Rule 10.49 requires any sanction imposed pursuant to that
rule to be paid to the clerk, not the litigant; second, the rule requires a breach and proof that the
breach will interfere with the administration of justice; and third, safeguards such as personal
service, notice of the potential penalty, and clear directions on what is required to be done are
arguably necessary before the imposition of a monetary penalty pursuant to Rule 10.49.

[34] Rules 10.51, 10.52, and 10.53 address the powers of the court with respect to civil
contempt. A judge may declare a person to be in civil contempt of court for various reasons under
the rule and may order one or more of the penalties or sanctions under Rule 10.53.

[35] However, any penalties under Rules 10.49(1) or 10.53(1) are paid to the government, not
the opposing party.: Makis v Alberta Health Services, 2020 ABCA 168 at para 66.

[36] Similarly, in Carnwell v Carnwell, 2024 ABKB 318 at para 85 [Carnwell], after fully
indemnifying the applicant for her costs, Justice Sidnell saw no basis to uphold her prior order
requiring the respondent to pay $100 per day in costs if he failed to disclose financial information.
Justice Sidnell concluded that allowing that portion of the prior order to stand would be punitive,
and penalties are to be paid to the court: Carnwell at paras 84-85.

[37] The order requiring the respondent to pay $100 per day in costs in Carnwell was made
after the respondent ignored several court orders for financial disclosure. It also provided the
respondent a deadline to provide the information before the costs would begin to accumulate.
Whereas the costs per diem was to be paid to the mother, likely to defray child support arrears, a
fine per diem would need to be paid to the courts as per the Rules.

[38] Under Rule 12.41(7), if a party fails to disclose requested documents within one month of
being served a notice to disclose, the court may order production by a specified date, draw adverse
inferences, order payment of support or costs of a proceeding, or any other remedy it deems
appropriate. This remedy may be in addition to any other financial disclosure procedures or
obligations under the Rules or any enactment: Rule 12.41(1).

[39] A key element here is that a party must be served with a notice to disclose before the court
may grant a remedy.
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[40] Likewise, under section 65 of the Family Law Act, SA 2003, ¢ F-4.5 [FLA], the court may
make a contempt order or award costs against a party that fails to comply with a written request
for financial information that is necessary for the determination of support.

[41] Based on this brief review of legislation and case law, it is clear that there are well defined
rules and procedures for obtaining disclosure, addressing late disclosure or refusal to disclose, and
failure to comply with orders.

[42] The 2023 Award does not refer to any of these procedures nor include any particulars with
respect to procedures. It simply authorizes the parties to charge the other with a fine for a breach.

[43] There are no safeguards with respect to notice or timing for corrective action. It is not clear
from what point a party may start charging the other when one is late or how a reasonable excuse
for being late may be accounted for. The fines are different from costs. They are purely punitive.

[44] Even if it was within the Arbitrator’s jurisdiction to issue future fines, the lack of a defined
process for dealing with the fines in the 2023 Award leaves it prone to abuse. In this context, the
portion of clause 10 regarding the $100 per day fine for late disclosure cannot stand.

[45] Although the Mother did not appeal clauses 3, 7, or 9, the portions of those clauses with
respect to fines cannot stand either. I find that the fines awarded were made in error — errors in law
- and were made outside the Arbitrator’s scope of authority. The fact remains that once the award
is made into an order, the Court may enforce the order and if a party fails to follow through with
the award made, the Court has jurisdiction to impose penalties such as imposing a fine for late
disclosure.

[46] Asaresult of my finding, any portion of a clause in the 2023 Award that contains a fine is
set aside pursuant to sections 44(5) and 45(1)(c) of the Arbitration Act.

B. Did the Arbitrator err in awarding the Father solicitor-client costs of the
Alberta Court of King’s Bench applications to the Father?

[47] The Father requested that the Arbitrator award costs in his favour against the Mother for
two applications that she brought before the Court of King’s Bench: one in December 2022 in
docket court that was withdrawn voluntarily by the Mother, and the other that went ahead by way
of a special application heard in April 2023.

[48] In her written reasons for decision, the Arbitrator found that neither of the Mother’s
applications before the Court of King’s Bench were urgent and that “[b]oth matters could have
been addressed or had already been addressed in PC mediation/arbitration.” Before awarding the
Father solicitor-client costs for the two Court of King’s Bench applications, the Arbitrator stated:

I find that [the Mother] brought her applications in the Court of King’s Bench
because she was unhappy with the decision on remaining in PC made by this
arbitrator and she decided to forum shop to get a different outcome. She was not
successful in that endeavor as the King’s Bench Justice in the Family Special
application heard in April 2023, determined that he did not have jurisdiction to
determine the issue before him.
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[49] It is not clear whether it was made known to the Arbitrator that the King’s Bench Justice
(Justice Whitling) expressly ordered no costs to either party for the application that was before
him.

[50] Notably, the Father made it clear to the King’s Bench Justice that he was seeking solicitor-
client costs payable by the Mother for her Variation Application, his concise letter stated:

The Respondent is seeking an Order providing solicitor client costs against the
Applicant for bringing this Application to court...

[51] Justice Whitling stated the following in his oral reasons with respect to costs:

| have reviewed the materials provided to me pertaining to the arbitration
proceedings that have occurred to date. ...

Given that this application was decided on a preliminary point, I conclude that no
costs shall be awarded in relation to this application.

There will be an order prepared hopefully by counsel for [the Father] in relation to
this application, and that order shall read as follows: (1) this application for a
variation of child support is stayed pursuant to section 7(1) of the Arbitration Act
of Alberta. And (2) the parties shall bear their own costs of this application.

[Emphasis added].

[52] The order that was directed by Justice Whitling be prepared was not prepared. Nonetheless,
notwithstanding Justice Whitling’s decision, the Father sought an award of costs for the Mother’s
Variation Application and the Arbitrator awarded the Father costs on a solicitor-client basis,
contrary to the order of Justice Whitling.

[53] An arbitrator’s jurisdiction to award costs is found under section 53(1) of the Arbitration
Act, which provides that an arbitrator may award the costs of an arbitration. The costs of an
arbitration are defined under section 53(3) of the Arbitration Act and “consist of the parties’ legal
expenses, the fees and expenses of the arbitral tribunal and any other expenses related to the
arbitration”.

[54] Under section 53(2), an arbitrator is empowered to make an award on a party-and-party
basis, solicitor-client basis, or on any other basis the arbitrator believes appropriate. Arbitrators
have wide discretion to determine the basis of their costs award and may not be bound by
traditional rules regarding costs: CRW v SJA, 2018 ABQB 1041 at para 65.

[55] The Arbitrator’s authority to award costs is limited to expenses related to the arbitration. It
cannot be read to extend to an application in court. A court application is not related to the
arbitration. There may be overlap between the issues in the court application and the arbitration,
but they are different processes and involve different rights and obligations. Further, the court
application may arise from the arbitration or vice-versa.

[56] Justice Whitling’s judgment was clear: “the parties shall bear their own costs of this
application”. He did not send the issue of costs back to the Arbitrator for determination. Whatever
overlap there may have been between the issues, the Arbitrator’s discretion to award costs does
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not mean she can vary or overrule a final and binding judgment of the Court of King’s Bench
without explicit direction or permission to do so.

[57] That is effectively what the Arbitrator has done by awarding the Father costs of the King’s
Bench application. Further, the Arbitrator directed that the solicitor-client costs for the King’s
Bench application be added to the costs the Mother owes the Father for paying her share of the PC
arbitration and mediation costs. This is an implicit recognition that costs of the application are
separate and unrelated to the costs of the arbitration. The Arbitrator’s implicit recognition of this
difference is also evidenced by the fact that she treats the award of costs of the application and the
arbitration in separate clauses.

[58] Additionally, while courts have wide discretion when making costs awards, they are bound
by principles regarding when it is appropriate to award costs that deviate from the starting point
of party-and-party costs. Solicitor-client costs are rarely awarded and only appropriate where there
is intentional litigation misconduct: Weatherford Canada Partnership v Artemis Kautschuk und
Kuntsoff-Technik GmbH, 2019 ABCA 92 at para 14.

[59] In other words, the basis for solicitor-client costs against the Mother had to arise from
intentional misconduct during the course of her application. There is nothing in the evidence that
shows that the Mother engaged in intentional misconduct during the course of her application. The
justification for the Arbitrator’s award of solicitor-client costs is that the Mother was “unhappy”
and went to “forum shop” to get a different outcome and deliberately breached both arbitration
agreements.

[60] This would not be a sufficient basis for a court to order costs on a solicitor-client basis
without more. The Mother is expected to understand and adhere to the terms of the arbitration
agreements and the Separation Agreement. However, there is no evidence that she set out to
intentionally breach the agreements to harm the Father. Her view of urgency and the fact that
children are involved are considerations that come into play when assessing costs. Whatever the
case may be, her motivation is only relevant to any misconduct during the course of the court
application.

[61] The Arbitrator was not empowered to award costs related to court litigation, nor was there
sufficient evidence of intentional litigation misconduct in the application to support a costs award
on a solicitor-client basis.

[62] I find that this was an error in law on the part of the Arbitrator dealing with an issue outside
the scope of the Arbitration Agreement. As earlier mentioned, it is not certain whether the
Avrbitrator was made aware of Justice Whitling’s decision, however, in any event, it was an error
of law for the Arbitrator to have awarded any costs to the Father of the proceedings before Justice
Whitling given that no costs were awarded to either party by him. That was clear by the Court’s
order.

[63] Furthermore, | find that the Arbitrator’s decision to award costs on a solicitor-client basis
for the other application by the mother, that was withdrawn by the mother before the hearing,
should also be set aside. The Arbitrator noted in her decision that the Mother had voluntarily
withdrawn her application but the Father’s lawyer still attended to ensure that the application was
withdrawn.
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[64] In my view, this does not warrant an award of solicitor-client costs. The Father’s lawyer
could have very well consented to the withdrawal by requesting a payment of thrown away costs.
Awarding the Father solicitor-client costs for the voluntary withdrawal by the Mother of an
application that the Father did not have to respond to is extraordinary and highly punitive,
accordingly, the award of solicitor-client costs of the Mother’s withdrawn application is also set
aside.

[65] In the result, clause 11 of the 2023 Award is set aside pursuant to sections 44(5) and
45(1)(c) of the Arbitration Act.

C. Did the Arbitrator err in awarding the Father costs of the arbitration, a)
payable in the first instance by the father; b) split on a 75-25 basis; ¢)
“reimbursable” by the Mother to the Father pursuant to a process set out by
the Arbitrator in her award issued December 23, 2022 that permitted the
Father to deduct child support he was owing to the Mother from the costs
amount owing by the Mother to the Father; and d) permitting the Father to
charge interest on the costs amount owing by the Mother to the Father at
“the current monthly prime +1 interest rate”?

[66] Pursuant to paragraph 49 of the Arbitration Agreement, the parties agreed that they would
each be responsible for 50% of the retainer requested by the arbitrator and 50% of the fees for the
arbitration process. It was further part of the Arbitration Agreement that the parties understood
that the arbitrator’s fees would be billed and paid from the retainer paid by each of them at the end
of the session “unless other arrangements have been made in advance”. What type of “other
arrangements” were available is not specified in the Arbitration Agreement. The same provisions
were agreed to in the PC Arb Agreement.

[67] Inan email dated January 2, 2023, the Arbitrator wrote to the parties to clarify the process
for the arbitration, with respect to costs, she stated in her email:

...The award will be based solely on the “best interests of the children” as required
by law.

If I determine that someone has raised frivolous issues thereby creating unnecessary
costs, or that someone has behaved in the arbitration in a way that has increased the
time and costs of the arbitration (eg- not been truthful, or not responding fully and
clearly to questions) — this will be taken into account in how | allocate costs.

[68] In a Consent Parenting Coordination Award issued on October 7, 2021 and consented to
by both parties, the Mother and Father agreed that the Father would cover the cost in the first
instance of the October 7, 2021 mediation on a without prejudice basis. Further, “[u]nless
otherwise agreed to, the parties will reconcile the payment when they work out child support and
section 7 expense overpayments or underpayments when their 2021 incomes are confirmed.”

[69] The Arbitrator issued an award on December 23, 2022, which dealt with the issue of non-
payment of costs (the “2022 Award”). In this award, the Arbitrator identified that the Father was
substantially successful in an arbitration that took place on April 8, 2022. The Arbitrator went on
to state that costs were awarded. The terms of that costs award were that the Mother must repay
the Father two thirds of the cost of the arbitration and the Father shall pay one third of the cost. It
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is unclear why the Mother had to repay the Father, but presumably, the Father was to pay the full
cost upfront.

[70] Prior to the issuance of the 2022 Award, the Father sent the Mother a payment proposal in
October 2022 after the Mother had not repaid any of the costs awarded. No agreement was reached,
and the Mother expressed concern that the Father was proposing to deduct the costs she owed from
his child support obligations.

[71] In November 2022, the Arbitrator directed the parties to each provide a shotgun proposal
to address the payment issue. The Arbitrator would then select the proposal that reasonably and
fairly addressed each party’s concerns. The Father provided a proposal, while the Mother failed to
do so.

[72] The Arbitrator determined that the 2022 Award would be based on the terms in the Father’s
proposal, as it was the only proposal submitted, and it met her criteria of reasonableness and
fairness. The 2022 Award reads in part as follows:

[The Father] shall deduct $2,304.88 (the amount he expects to owe [the Mother] in
September 2023 when they adjust their child support and section 7 expenses based
on their actual 2022 incomes) now from the costs award debt [the Mother] owes
him. This portion of [the Mother’s] debt shall be considered paid forthwith and [the
Father] shall not have to pay this amount to [the Mother]...

[The Mother] shall repay [the Father] the balance of $2,743.04 that she owes him
from the costs award in 12 monthly payments of $228.59 commencing January
2023. If [the Mother] fails to pay her monthly payment, [the Father] shall be at
liberty to adjust the set off amount he owes [the Mother] for section 9 child support
or section 7 expenses.

Alternatively, [the Father] in his discretion may choose to delay payment by [the
Mother] of the remaining amount she owes him until she returns to work after her
maternity leave. In this event, [the Father] shall be at liberty to charge interest on
the amount owing at the current monthly prime +1 interest rate.

[73] Clause 12 of the 2023 Award, the terms of which were earlier outlined, incorporates the
process set out in the 2022 Award for the Mother to reimburse the Father for paying the “[c]osts
of this arbitration...in the first instance”. The Arbitrator found the Father primarily successful in
the arbitration and required the Mother to pay 75% of the costs of the arbitration, while the Father
was responsible for 25% of it.

[74]  Throughout her written and oral submissions on this application, the Mother reiterated that
she did not agree to the Father paying her portion of arbitration costs in the first instance. The
Mother asserts that this was a unilateral decision by the Arbitrator.

[75] The 2023 Award only provides reasons regarding costs for the Mother’s applications to the
King’s Bench. It is unclear how the Arbitrator came to her decision on this issue or who proposed
that the Father pay the costs of this arbitration in the first instance. There is also no evidence that
the Mother raised her objection to the Father paying the costs of this arbitration in the first instance
to the Arbitrator.
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[76] Without this evidence, it is difficult to determine whether the Arbitrator committed an error
by having the Father pay in the first instance. On its face, this type of arrangement appears to be
one that should only be made with the parties’ consent. The process for billing for the Arbitrator’s
fees and the PC Arbitration are set out in clauses 49, 50, and 53 of the PC Arb Agreement (clauses
48, 49, and 52 of the Arbitration Agreement).

[77] None of those methods include the Father paying all costs in the first instance. It is possible
the parties agreed to this arrangement in a previous arbitration or mediation. However, there is no
evidence that this arrangement was to be the method of payment for every arbitration hearing.
Deciding that the Father pays the costs of this arbitration in the first instance without the consent
of the parties would constitute an error, as it would be contrary to the terms of their Arbitration
Agreement and PC Arb Agreement. In any event, it appears the Father has paid all the costs of the
arbitration, making a determination on this issue a somewhat moot point.

[78] As stated above, arbitrators have wide discretion when making costs awards under section
53 of the Arbitration Act. Under section 53(2) of the Arbitration Act, an arbitrator may award all
or part of the costs of an arbitration on any basis she chooses.

[79] Therefore, it was not an error for the Arbitrator to award costs on the basis of a 75% and
25% split.

[80] The issue in this case is the incorporation of the process from the 2022 Award. The 2022
Award permitted and permits the Father to set-off his child support obligations against the costs
awarded against the Mother in the various arbitrations.

[81] It is a fundamental principle of Canadian family law that child support is the right of the
child that survives the breakdown of the parent’s relationship: Michel v Graydon, 2020 SCC 24 at
para 10, citing DBS v SRG, 2006 SCC 37 at para 38. It is a right that cannot be bargained away
by the parents: Henderson v Micetich, 2021 ABCA 103 at para 32. The presumption is that
allowing set-off of an amount owed in costs against child support would deprive the child of money
from which the child is entitled to benefit: DBF v BF, 2017 ABCA 272 at para 110, rev’g in part
2016 ABQB 484 [DBF].

[82] The Mother’s non-payment of her portion of costs was a central reason for the creation of
the process for repayment in the 2022 Award. However, the Mother’s ability or inability to pay
the costs of the arbitration does not justify allowing the Father to set-off the Mother’s debt against
his child support obligations at his discretion.

[83] In Jamieson v Loureiro, 2010 BCCA 52, rev’g in part 2009 BCSC 1843 [Jamieson], the
court upheld the chambers judge’s decision to not allow the father to set-off a costs award in his
favour against his child support arrears or obligations for three reasons: first, the child should not
lose the benefit of the support because the person who the support is paid to owes the payor for
unrelated debts; second, the limited financial means of the mother meant that the children would
suffer a diminished lifestyle without the support; and third, the costs award was insufficiently
connected to the father’s legal and moral obligations to pay child support: Jamieson at paras 56—
59.
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[84] The court determined that the father’s cross-claim for costs and the child support he owed
lacked a sufficient connection to permit equitable set-off even though the costs related to an
application to vary child support: Jamieson at para 60.

[85] The chambers judge found that the mother had no assets or employment income, and the
British Columbia Court of Appeal affirmed that it was open to the chambers judge to conclude that
the mother had very limited financial means: Jamieson at paras 55-56.

[86] Thus, even when the party liable for costs is found to have very little financial means,
courts have not found that it would be manifestly unjust to disallow set-off. Although it was noted
that the Mother in this case was on maternity leave around the time of the 2022 Award, the
Arbitrator made no determinations about the Mother’s financial means in making the 2023 Award.

[87] The Arbitrator’s reasons in the 2022 Award do not disclose if she considered whether
contractual, legal, or equitable set-off was available. It appears the only basis for allowing set-off
was that the Father’s shotgun proposal met the criteria of reasonableness and fairness and the
Mother did not submit a proposal. This demonstrates that the parties did not agree to allow set-off.

[88] The only basis for set-off between the parties would be equitable set-off. As stated in DBF
at para 108, for equitable set-off to be available “[t]here must be a kind of close connection between
the ‘cross-claim’ and the claim and it must be manifestly unjust to refuse the set-off”. Child support
is the right of the child. Although it is paid to the Mother, it is not her right to bargain with. There
is not a sufficiently close connection between the costs award against the Mother and the Father’s
child support obligations.

[89] It was an error of law for the Arbitrator to allow set-off of the Father’s child support
obligations against the costs awarded against the Mother.

[90] A further issue arises because not only was the Father permitted to set-off the Mother’s
costs against his child support obligations, he was also given the discretion to delay payment by
the Mother and charge interest “on the amount owing at the current monthly prime +1 interest
rate”.

[91] The Arbitrator’s discretion to award interest is found at section 54 of the Arbitration Act
and reads as follows:

54(1) An arbitral tribunal has the same power with respect to interest as the court
has under the Judgment Interest Act, but the provision for payment into court does

not apply.

(2)  Anaward is a judgment debt for the purposes of the Judgment Interest Act.

[92] Under the section 6(1) of the Judgment Interest Act, RSA 2000, ¢ J-1 [JIA], judgment debt
“means a sum of money or any costs, charges or expenses made payable by or under a judgment
in a civil proceeding”.

[93] Section 6(2) of the JIA provides that “a judgment debt bears interest from the day on which
it is payable by or under the judgment until it is satisfied, at the rate or rates prescribed under
section 4(3)...” Section 4(3) of the JIA provides that the Lieutenant Governor in Council may
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prescribe the rate under subsection 2 at beginning of each year. Subsection 2 provides that interest
shall be calculated, for each year or part of year, at the prescribed rate applicable to that year.
Taken together, interest under this section is to be calculated on a per annum basis.

[94] Under section 1(ee) of the Judgment Interest Regulation, Alta Reg 215/2011 [JIR], the
interest rate from January 1, 2023 to December 31, 2023 was 3.8% per year. In the following year,
for the same calendar days, the rate was 5.15%: JIR, s 1(ff) The rate is now at 4.26% in 2025: JIR,
section 1(gg). In contrast, | take judicial notice of the fact that the Canadian prime rate since
January 2023 to March 2025 has fluctuated from a low of 4.95% to a high of 7.20%. Generally,
the interest rate under the JIA is lower than the prime rate.

[95] Regardless, the legislation is clear that interest is payable at the rate prescribed under
section 4(3) of the JIA and there was no basis for the Arbitrator to award interest at any other rate:
Goldsticks at para 37.

[96] Ifitis contended that the Arbitrator awarded interest under Part 1 of the JIA, section 2(2)(d)
provides that the court shall not award interest on an award of costs in an action. The Father was
awarded permission to charge interest on costs awarded against the Mother. This is contrary to
section 2(2)(d) of the JIA.

[97] The parties did not agree to charge interest at the rate of prime +1% in either the Arbitration
Agreement or the PC Arb Agreement. The parties did not identify interest as an issue in dispute.

[98] Therefore, it was an error of law for the Arbitrator to award the Father the discretion to
charge interest at prime +1% on costs repayment owed him by the Mother.

[99] In the result, the Arbitrator committed errors in law with respect to clause 12. The errors
relate to the 2022 Award and the process incorporated into clause 12 in the 2023 Award. The
Arbitrator erred in allowing set-off and permitting the Father to charge interest at the prime +1%
rate.

[100] Pursuant to section 44(5) of the Arbitration Act, clause 12 is varied to remove reference to
the process set out in the 2022 Award. The Arbitrator’s determination that costs are split on a 75%
and 25% basis stands.

IV.  Summary

[101] For the foregoing reasons, the Arbitrator’s determination in the 2023 Award with respect
to income deductions in clause 10 is confirmed. The portions of clauses 3, 7, 9, and 10 related to
fines are set aside.

[102] Clause 11 of the 2023 Award is set aside in its entirety.

[103] The Arbitrators award of costs on 75% and 25% basis in favor of the Father in clause 12
of the 2023 Award stands. As for the Arbitrator’s award referencing the 2022 Award and process
of collection, the Father is not permitted to set off child support owing by him to the Mother with
any costs owing by the Mother arising from the 2023 Award. Furthermore, there shall be no interest
owing by the Mother on the costs awarded against her in the 2023 Award.
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[104] The parties are directed to recalculate the costs owing and child support owing and make
the requisite adjustments. If the parties cannot agree on what amounts remain owing/outstanding
either payable by the Mother/Father or to the Mother/Father, the parties have leave to schedule a
1-hour special that will return before me to resolve the issue. Each party will be permitted to submit
an update affidavit to address that issue only and short concise letters.

V. Costs

[105] With respect to costs of this appeal, I find that the Mother was largely successful. However,
before addressing costs of the appeal, it is necessary to remark on some discrepancies in the
Mother’s written submission.

[106] In her brief, the Mother cited seven cases, two from the Alberta Court of Appeal and five
from the Alberta Court of Queen’s Bench (as it was then known). Although the neutral citations
led to reported cases, they were not the style of cause cited and did not stand for the propositions
nor contain the facts summarized by the Mother. Of the style of causes provided, only one existed
in the legal databases and it was an Ontario case.

[107] By letter dated June 9, 2025, | requested that the Mother provide copies of the case
authorities that she referenced in her brief and a copy of the Separation Agreement. The Mother
provided a copy of the Separation Agreement in a timely manner. However, to date, the Mother
has not provided copies of the case authorities she referred to.

[108] Based on the Mother’s silence on this issue, there are several inferences that can be drawn.
It is possible that the Mother erroneously cited cases or relied on internet searches or artificial
intelligence to generate cases supporting her submissions.

[109] However, it is unacceptable to refer to legal authorities without verifying the accuracy of
the information contained therein. As Justice Masuhara states in Zhang v Chen, 2024 BCSC 285
at para 29, “[c]iting fake cases in court filings and other materials handed up to the court is an
abuse of process and is tantamount to making a false statement to the court. Unchecked, it can lead
to the miscarriage of justice”: see also Ko v Li, 2025 ONSC 2965 at para 15. Additionally, court
resources and time are wasted trying to verify the existence of fake cases.

[110] Recognizing that the Mother is a self-represented litigant with limited resources and legal
expertise, it does not seem likely that she intended to mislead this court. In this case, similar to the
tribunal in Industria de Disefio Textil, SA v Sara Ghassai, 2024 TMOB 150, | have disregarded
reference to the following cases cited by the Mother: Patterson v Patterson, 2021 ABQB 144
(Alta. QB); JY v ML, 2020 ABQB 117; WC v AB, 2018 ABQB 474; HM v MB (2018 ABQB
280); EDS v JMS (2011 ABCA 70); Re: NL v SD (2017 ABQB 196); BMD v SAB (2018 ABCA
369). The Father did not address any of these cases in his written or oral submissions. It does not
appear based on the Father’s materials and submissions that he was aware that the cases cited by
the Mother did not exist.

[111] Under the old rules, self-represented litigants were presumptively not entitled to costs:
Hogarth v Rocky Mountain Slate Inc, 2013 ABCA 116 at 8 [Hogarth]. Aside from the primary
purpose of partial indemnification of the successful party, costs awards promote settlement,
sanction frivolous behaviour, and discourage inefficient litigation: Uhuegbulem v Balbi, 2025
ABKB 318 at para 156.
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[112] Awarding costs to self-represented litigants raises policy issues because self-represented
litigants do not incur any legal fees, the objective of indemnification is not achieved, and the other
objectives of costs awards are at risk of being inverted: Hogarth at paras 8-9. Presumably, self-
represented litigants’ expectation of a windfall from a costs award may encourage litigation and
discourage settlement: Hogarth at para 9, citing Dechant v Law Society of Alberta, 2001 ABCA
81 at para 15.

[113] The new rule under 10.31(5) provides that “[i]n appropriate circumstances, the Court may
order, in a costs award, payment to a self-represented litigant of an amount or part of an amount
equivalent to the fees specified in Schedule C”. However, the Alberta Court of Appeal has
determined that self-represented litigants should generally not be awarded costs unless awarding
costs serves one of the objectives of costs awards: Terrigno v Butzner, 2021 ABCA 125 at paras
2-3, citing Hogarth at paras 8-9.

[114] Based on the circumstances in the foregoing and considering that the Mother submitted
fake cases to the court, no objectives would be achieved by awarding her costs of this appeal.
Therefore, each party shall bear their own costs.

[115] Lastly, | direct counsel for the Father to prepare the form of Order arising from this
decision.

Heard on May 22, 2025.
Dated at the City of Calgary, Alberta this 9™ day of July, 2025.

J.C. Price
J.C.K.B.A.

Appearances:
NCR - self represented.

Karmella D. Soos
for the Respondent, KKB.
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