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REASONS FOR DECISION

INTRODUCTION

[1] These are the reasons for decision in the appeal of Armin Ekhlasmand Monfared (the
Appellant). He appeals from a determination by avisa officer that he lost his Canadian permanent
resident status because he was in breach of the residency obligations set out in section 28 of the
Immigration and Refugee Protection Act (IRPA). In adecision from June 2024, the officer determined
that the Appellant had not been physically present in Canadafor at least 730 days in the previous five
years and that there were insufficient humanitarian and compassionate (H& C) considerations to warrant

retention of his permanent resident status.

[2] The Appellant does not challenge the legal validity of the visa officer’s decision. However, he
requests special relief on H& C grounds pursuant to section 67(1)(c) of the IRPA .

BACKGROUND

[3] The Appellant is a 26-year-old citizen of Iran. He was granted permanent resident status in
Canadain November 2010. Hewas 12 years old at the time. He was landed with his parents, along
with his brother who is six years younger than him. The Appellant and his family traveled back and
forth from Iran to Canada several times over the next five years. During thistime, the Appellant
estimates that he spent about two years in Canada.

[4] The Appelant testified that he believed that the last time he was in Canada was July 2015, when

he was almost 16 years old. He has not returned to Canada since.

[9] In August 2021 the Appellant applied for atravel document as a permanent resident of Canada.
A visaofficer determined that he had not complied with section 28 of the IRPA, which readsin part:

167 (1) To alow an appeal, the Immigration Appeal Division must be satisfied that, at the time that the apped is
disposed of,

(c) other than in the case of an appeal by the Minister, taking into account the best interests of a child
directly affected by the decision, sufficient humanitarian and compassionate considerations warrant
special relief inlight of all the circumstances of the case.
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28 (1) A permanent resident must comply with aresidency obligation with respect to every
five-year period.

(2) The following provisions govern the residency obligation under subsection (1):

(a) apermanent resident complies with the residency obligation with respect to a
five-year period if, on each of atotal of at least 730 days in that five-year period,
they are

(i) physically present in Canada,

(i) outside Canada accompanying a Canadian citizen who is their spouse or
common-law partner or, in the case of achild, their parent,

(iii) outside Canada employed on afull-time basis by a Canadian business or in

the federal public administration or the public service of aprovince...
[6] The application was eventually refused in June 2024. The Appellant, who was represented by
counsel, filed an appeal with the Immigration Appeal Division (IAD). He testified by videoconference
from Iran in a hearing conducted online via Microsoft Teams. His mother was also called as a witness.
Documentation was filed by the Appellant as Exhibit A-1. Counsel for the Minister provided ora
submissions at the conclusion of the hearing, while counsel for the Appellant provided written

submissions post-hearing.

[7] The Appellant’s father is still in Iran. The Appellant isliving with himin Tehran. His younger
brother, now 21, is a university student in the United States. The Appellant’s mother is now in Canada,
staying with relatives. She too was refused a permanent resident travel document (PRTD) after avisa
officer determined that she had not complied with section 28 of the IRPA. However, she was able to
return to Canada by flying to the US and crossing at aland border. She also has an appeal pending with
the IAD regarding her permanent resident status.

ANALYSIS

[8] The Appellant did not challenge the legal validity of the visa officer’s decision and I find that it
isvalidinlaw. He has zero daysof physical presence in Canada during the five-year period the officer

was considering.
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[9] The Appellant’s request for special relief is based on section 67(1)(c) of IRPA. In considering
whether special relief is merited, | am guided by the decisionsin Bufete Arce? and Kok.® Those cases
suggest that in, addition to the best interests of any children directly affected, the following factors are
particularly relevant to residency obligation appeals:

¢ the extent of the non-compliance with the residency obligation;

e thereasonsfor the departure and stay abroad;

e the degree of establishment in Canada, initially and at the time of hearing;

e family tiesto Canada;

e whether attempts to return to Canada were made at the first opportunity;

e hardship and dislocation to family members in Canadaif the Appellant is removed
from or is refused admission to Canada;

e hardship to the Appellant if removed from or refused admission to Canada; and,

e whether there are other unique or special circumstances that merit specia relief.
[10] Thesefactors are not exhaustive and the weight given to each may vary depending on the
circumstances of each individual case.

Extent of Non-Compliance

[11] Theextent of non-compliance is absolute. The Appellant has zero days of physical presencein

Canada during the relevant five-year period. He has not been in Canada for almost a decade.

[12] Counsd for the Appellant argues that because the Appellant was a minor with no say in where
his family lived, he should not be faulted for his parents’ decision to take him back to Iran. In my

view, the question of whether the Appellant should bear responsibility for his parents’ actions is more
appropriatel y addressed when considering his reasons for leaving and his attempts to return to Canada

(see below).

2 Bufete Arce, Dorothy Chicay v. Minister of Citizenship and Immigration (IAD VA2-02515), Workun, June 16, 2003
3 Yun Kuen Kok & Kwai Leung Kok, v. The Minister of Citizenship and Immigration (VA2-02277), Boscariol, July 16, 2003.
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[13] Given the degree of the Appellant’s violation of the residency requirement, there would have to
be significant and strongly positive H& C considerations to merit the exercise of my discretionary

jurisdiction.
Degree of Establishment
[14] Inthe Archibald case, the Federal Court set out various indicia of establishment:*

length of residence in Canada; the age at which one comes to Canada; length of residence
elsewhere; frequency of trips abroad and the quality of contact with people there; where oneis
educated, particularly in adolescence and later years; where one’s immediate family is; where
one’s nuclear family lives and the ties that members of the nuclear family have with the local
community; where the individual lives; where his friends are; the existence of professional or
employment qualifications which tie one to a place, and the existence of employment contracts.

[15] The Appellant lived in Canada for about two years in total as a child, during the period of 2010
to 2015. Given hisage, it would be unreasonable to expect to find evidence of many of theindicia
referred to in Archibald. At present, the Appellant is not established in Canada at all.

[16] Although there was a paucity of evidence regarding thisfactor, I find that the Appellant’s initial
establishment is amildly positive consideration. However, there are no indicia of current
establishment, which weighs against granting special relief. Balancing these factors, | treat the
establishment factor as a neutral consideration in the overall assessment of whether special relief is

merited.
Reasonsfor Departure

[17] Counsel for the Appellant argues that because the Appellant left Canada as a minor, he should
not be penalized for his parents’ decision. I thus turn to the jurisprudence involving minors who leave

Canada at their parents’ direction.

[18] InBakhtiari v. Canada® IAD Member Mattu held that a child’s time outside of Canada was
justified because he was a minor and that applying to return when he became an adult constituted a
reasonabl e attempt to return at the earliest opportunity. In essence, the minor was not faulted for

4 Archibald, Russell v. M.C.I. (F.C.T.D., no. IMM-4486-94), Reed, May 12, 1995, at 10.
5 Bakhtiari v. Canada (MCI), 2019 CanLll 128373 (IAD).
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departing Canada when forced to do so by his parents and his efforts to return as soon as he was a legal

adult weighed in favour of granting him special relief.

[19] Incasesof thisnature, counsel for the Minister often urge a different approach. Although the
Appellant was a minor when he was taken back to Iran by his family, the family consciously chose to
live and work abroad and it was clearly in his best interests that he remain in the care of his parents

during that period. In Lai v. Canada® the Honourable Mr. Justice Barnes found an IAD decision that

treated a minor’s absence from Canada in this manner to be reasonable. The Court held, at paragraphs

26-28:

In the case of adependent child of relatively tender yearsthereislittle, if any, opportunity to
independently fulfill the residency obligation required to preserve landed status or to create the
genuine ties to Canadathat are typically necessary for H & C relief. In most cases the child
can only accomplish that which the parents are prepared to allow and support. Ms. Lai’s
status in Canada may have been jeopardized by the decisions of her parents, but her claim to
relief should not be enhanced by those parental decisions.

The finding by the Board that it was in Ms. Lai’s best interests as a “child” to return to live
with her parentsin Taiwan is an evidence-based conclusion that cannot be characterized as
unreasonable and certainly not as patently unreasonable. The Board noted that Ms. Lai was an
only child who was dependant upon her parents for financial, emotional and other support. It
also noted that the parental desire to keep the family intact until 2002 along with Ms. Lai’s
returnsto Taiwan after 2002 were a recognition of an ongoing mutua dependency.

Whilethe Board gave greater weight to its own views of what would be in Ms. Lai’s best
interests than to her stated preference, [ am unable to conclude that the Board’s approach to
thisissue was unreasonable. There was, after all, evidence to support the Board’s conclusion
and it is not for the Court to substitute its own view even if adifferent conclusion was open to
be made on the same evidence.

[20] While the IAD’s assessment in Lai was considered reasonable by the Federal Court, it is not
clear from Justice Barnes’ reasons that an alternate interpretation, such as that espoused in Bakhtiari,

would be deemed unreasonabl e.

[21] | also note the Federal Court decision, Faisal v. Canada (MCI).” In that case, the Honourable

Mr. Justice Gleeson held, in part, as follows:

6 Lai v. Canada (MCl), 2006 FC 1359 (CanLlI).
" Faisal v. Canada (Citizenship and Immigration), 2021 FC 412 (CanLll).
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[21] Assigning neutral weight to the reasons for departure is also consistent with the

principle reflected in the jurisprudence that a claim for H& C relief should not be enhanced

or undermined simply on the basis of prior parental decisions (Lai v Canada (Minister of

Citizenship and Immigration), 2006 FC 1359 at para 26; Canada (Minister of Citizenship

and Immigration) v Ma, 2017 FC 886 at paras 22-23). This approach is also consistent

with prior IAD decisions including the decision rendered in the case of Ms. Faisal’s sister

(Faisal at para 16).
[22] Inlight of the jurisprudence, I find that it is reasonable for the IAD to hold that a minor’s
absence from Canada when accompanying his parents in circumstances such as thiswill usually be a
neutral consideration. While extensive absence normally counts against granting special relief, achild

has no real control over such situations.
Remaining Abroad and Attemptsto Return

[23] Asfor the question of whether the Appellant has attempted to return at the earliest opportunity,
| agree with Member Mattu that an application to return as soon as the child is 18 would be a positive
consideration that demonstrates a continuing desire to reside in Canada. In my view, the Federal Court
cases referred to above do not establish that this approach is unreasonable. In the case at bar, however,
| find that the Appellant did not attempt to return to Canada once he reached the age of mgjority. He
instead decided to remain in Iran to pursue educational opportunities. He did not apply for aPRTD

until he was 23 years old.

[24] Also of noteisthe fact that the Appellant is now in the Iranian military and has another year of
service. Evenif this appea were allowed, he would not immediately return to Canadato resume his

permanent residence.

[25] Counsel for the Appellant argues that Iranian law prevented the Appellant from leaving Iran
when heturned 18. At the hearing, counsel for the Minister noted the lack of evidence to support the
Appellant’s testimony in this regard. In post-hearing submissions, counsel for the Appellant
referenced jurisprudence and an IRB publication, purporting to support his contention. However, my
review of the submissions gave rise to concerns that they were prepared with the use of Artificial
Intelligence (Al), such as ChatGTP. It was apparent that there were “Al Hallucinations” included in the
submissions; i.e., case law and documents had been fabricated or wildly misrepresented, as occurred in
the recent Ontario Superior Court of Justice case Ko v. Li, 2025 ONSC 2766 (CanLl1).
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[26] | notified counsel of my concerns and he filed aresponse in which he stated as follows:

Thank you for your directions. First and foremost, please allow me to apologize for the errors
unintentionally made in parts of my submission, for which | accept full responsibility and am
genuinely sorry and embarrassed. | hope my error will not prejudice my client, as he had no
part in making the error.

| never leave the case law research and/or submission drafting to staff or Artificial
Intelligence. In this case, however, | made the wrong decision to provide my aready drafted
submissions to the Al and ask for edits and publishing, which again, was a complete mistake
on my part.

| had drafted a very compelling and well-referenced letter for your review which later Al
changed some parts of without sticking to the original quotations and citations.

[27] Counsel for the Appellant then filed further submissions, in which he made reference to the
IRB’s Response to Information Request IRN200614.E, published on 19 December 2022, and
IRN104624.E Iran: Exit and entry procedures at airports and land borders, from October 2013.

Neither is conclusive of the issue and the latter is somewhat dated.

[28] Inany event, | have concerns about the failure of the Appellant to comply with the IAD’s
disclosure rules. These two documents, which were obviously available before the IAD appeal hearing,
were not disclosed to the Minister. As such, the Minister did not have an opportunity during the
hearing to ask questions about either document or to provide other materials that might counter or

further clarify the information contained therein.

[29] AssetoutinthelAD Rules, if aparty wants to use a document in a proceeding, the party must
provide the document to the other party and the Division.® The document must be provided within 60
days of the Appellant’s receipt of the Appeal Record.® When the time limit is not met, the IAD panel

must consider any relevant factors in deciding whether to admit the evidence, including the following:
(a) The relevance and probative value of the document;

(b) whether the party, with reasonable effort, could have met the time limits set out in rules
26 to 28 in respect of the document;

(c) any prejudice to the other party; and

(d) whether the request to be allowed to use the document was made in atimely manner and the
justification for any delay.

8 Section 24(1) of the IAD Rules.
9 Section 26 of the |AD Rules.
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[30] Whilethe documentsin question may be relevant to the appeal, no reason has been provided as
to why they were not disclosed in accordance with the IAD Rules. There would clearly be prejudice to
the Minister, who did not have an opportunity to review the documents or turn his mind to the issue of
Iranian law in this regard during the hearing, or in the time leading up to the hearing, after the
disclosure deadline. The request to use the documents was not made until the hearing had been

completed and the only further step required was the filing of written submissions by the Appellant.

[31] IAD appealsare not litigation by installment.X® As such, it isinappropriate for an appellant to
attempt to file post-hearing disclosure that, obviously, cannot be challenged or countered by the
Respondent. Given the clear requirements of the IAD Rules, | decline to admit the documents as

exhibitsin this proceeding.

[32] Counsel for the Appellant also refersto three IAD decisions that he submits support his position
that the Appellant could not leave Iran when he turned 18: Zoei v. Canada (MCI), Roozbeh-shahroodi
v. Canada (MPSEP) and Malhani v. Canada (MCI).}* In examining this caselaw, | begin by noting
that the decisions of my IAD colleagues are not binding on me. In addition, the decisions cited by the
Appellant are based on findings of fact made on the basis of materials that were not before me (or the
Minister) in this appeal. The fact that another IAD panel concluded that the evidence in a particular
case established certain aspects of Iran’s laws surrounding conscription does not make it evidence in

this appeal .

[33] Thejurisprudence establishes that foreign law and custom are questions of fact: Saini v. Canada
(MCl), 2001 FCA 311 (CanLll), at paragraph 26. In IAD proceedings the onusis on the appellant to
establish foreign law or custom on a balance of probabilities. There are several ways in which this can
be done, including the filing of relevant statutes and expert evidence: Vaganova v. Canada (MCI), IAD
file TA4-17969, Waters, May 18, 2006. Evidence that another panel, in another context, made a

finding of fact vis-avis Iranian law is of very minimal evidentiary value.

10 Seg, for example: Naidu v. Canada (MCI), 2005 CanL Il 56906; Suthan v. Canada (MCI), 2012 CanLIl 101038; Sun
v.Canada (MCl), 2015 CanL Il 105845.

11 Zoie v. Canada (Citizenship and Immigration), 2020 CanLIl 107118 (CA IRB); Roozbeh-shahroodi v. Canada (Public
Safety and Emergency Preparedness), 2018 CanlL Il 54731 (CA IRB); Malhani v. Canada (Citizenship and Immigration),
2015 CanL 11 83827 (CA IRB).
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[34] | find that these cases do not establish the Appellant in this appeal could not leave Iran when he
turned 18. In my view, the evidence properly before me favours afinding that, instead of trying to
return to Canada, the Appellant chose to begin post-secondary studiesin Iran. He had scored very well
in the Iranian university entrance exams — ranking 359 out of 519,774 students— and decided to go to

university for dentistry in Iran.

[35] | dsofound the evidence regarding the Appellant’s younger brother to be revealing. The
Appellant’s brother was able to leave Iran at 18 to study in the United States without completing his
military service. Thereisno documentary evidence before me to suggest that the military service laws
of Iran have changed since the Appellant was 18. Indeed, when asked about the Appellant’s decision to
study in Iran instead of abroad, his mother testified that it was a difficult choice, but they decided that
the Appellant could not pass up the great opportunity he had to study dentistry in Iran on afull
scholarship. More likely than not, the Appellant could have applied to study in Canada when he was 18
and could have tried to return to Canada at that time. He chose not to because of his scholarship offer

inlran.

[36] Parliament has provided certain exceptions to the residency requirement in section 28 of the
IRPA. Noticeably absent are exceptions relating to a permanent resident working or studying abroad.
The jurisprudence is quite clear that remaining outside of Canada for employment rather than
establishing oneself in Canada after immigrating is fundamentally inconsistent with the scheme of the

IRPA.? The same may be said for pursuing education.

[37] Theobjectives of the IRPA reflect the desire to maximize the social, cultural and economic
benefits of immigration and to support and assist the development of a strong and prosperous economy.
There is an obvious relationship between achieving these goals and the residency requirement in
section 28. Indeed, the Federal Court has upheld as reasonable the IAD’s finding that the choice to
study abroad, instead of in Canada, does not justify an Appellant’s long absence.'® Thiswas re-
confirmed recently by the Honourable Mr. Justice Régimbald in Selvarathamv. Canada (MCIl), where
the Court stated at paragraph 25:1

12 Seg, for example, Das v. Canada (Citizenship and Immigration), 2023 FC 1307 (CanLl1).
13 Bermudez Anampa v. Canada (Citizenship and Immigration), 2019 FC 20 (CanLlIl), at para. 27.
14 Selvaratnamv. Canada (MCI), 2024 FC 1881.
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This Court has on several occasions rejected explanations for breaching residency requirements
based on studies abroad (Bermudez at para 27; Herradi at para45). The point is that the
applicant made a conscious choice to continue an activity abroad, even if it jeopardized his
ability to meet his residency obligation within Canada. Nothing in his status hinged on the
completion of his medial studies. That was entirely his decision. While the applicant may have
felt that obtaining this degree would benefit Canada, thisis no excuse for breaching his
permanent residency conditions.

[38] The Appellant has failed to establish that he acted with aacrity in attempting to return to
Canada once he was a legal adult. The evidence before me, including his younger brother’s situation,

does not support the contention that he could not leave Iran because of his military service obligations.
Family Tiesand Hardship to Family in Canada

[39] The Appellant has some family in Canada. His mother has been in Canada since late December
2024 and, according to the Appellant, intends to continue residing here. She lives with her uncle and
hisfamily. Her status, however, isunsure. As noted, she has a residency obligation appeal pending
with the IAD. As such, there is a reasonable possibility that the Appellant’s mother will not be able to
remain in Canada.

[40] In any event, there was no evidence that the Appellant’s family in Canada would suffer any
hardship if the appeal were dismissed. They do not rely on the Appellant in any way and there was no

evidence that his presence in Canada would substantially benefit them.
Har dship to the Appellant

[41] The Appellant isasuccessful dentist. Helivesin his family home and there was no evidence
that he is experiencing any hardship or deprivation in Iran. He would obviously like to return to
Canada, but did not point to any difficulties he facesin his country of nationality. As noted, he testified
that even if the appeal were alowed, he would complete his military service and would not return to
Canadaimmediately.

Best I nterests of the Child

[42] Therewas no evidence that any child would be impacted by the decision in this appeal .
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CONCLUSION

[43] The visa officer’s decision is valid in law. In determining whether special relief should be
granted, the Federal Court decision of Canada (MCI) v. Tefera'®isinstructive. In that case, the Court
considered the purpose and objectives of section 67(1)(c) of the IRPA and held, at paragraph 46:

The granting of an appeal for H&C consideration is an “exceptional relief” ... It has been

consistently held that an H& C exemption under the IRPA provisionsis an exceptiona and

discretionary remedy... Thisrelief sits outside the normal immigration classes or refugee

protection streams by which foreign nationals can come to Canada permanently or

permanent residents can maintain their status. It acts as a sort of safety valve available for

exceptional cases. A common theme animating the H& C considerations in the IRPA isthe

need to link the H& C relief to some form of serious hardship to be corrected, to some

misfortunes that amount to more than the normal and expected consequences of removal

from Canada and that need to be relieved.
[44] Inmy view, the Appellant’s situation does not rise to the level of exceptionality as set out in
Tefera. Rather, heisfacing what may be characterized as the normal and expected consequences of
losing permanent resident status. While he left Canada with his family when he was a child and that
does not weigh against granting special relief, he could have come to Canada once he was 18, but chose
not to. Instead, he chose to stay in Iran to pursue educational opportunitiesthere. There was no
evidence of serious hardship to the Appellant or his family, there is no current establishment, and it
cannot be said that any child would be directly impacted by this decision. Given that the extent of non-
compliance with section 28 is very significant, | am not prepared to exercise my discretionary

jurisdiction.

15 Canada (Citizenship and Immigration) v. Tefera, 2017 FC 204 (CanLlI1).
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NOTICE OF DECISION

The appeal is dismissed

(Sgned) “Benjamin R. Dolin”

Benjamin R. Dolin

June 20, 2025

Date

Judicial Review — Under section 72 of the Immigration and Refugee Protection Act, you may make an application to the
Federa Court for judicial review of this decision, with leave of that Court. Y ou may wish to get advice from counsel as

s00n as possible, since there are time limits for this application.
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