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Reasons for Decision of
The Honourable Justice Tamara Friesen

[1] The appellant mother, MDF, applies to restore an appeal and extend the time to file the
appeal record pursuant to rr 14.47 and 14.65 of the Alberta Rules of Court, Alta Reg 124/2010.
The appeal sought to berestored is of an order granted by a chambersjudge on September 3, 2025,
which directed the children of the parties be returned to Alberta by September 10, 2025
(“Chambers Order™).

[2] For the reasons set out below, the application to restore the appeal is granted, and the
appellant’s time to file the appeal record is extended to February 20, 2026.

Background

[3] The parties were married in 2005 and separated in 2018. There are two children of the
marriage, aged 16 and 13. The father was primary caregiver of the children following the parties’
separation in 2018. This application is the latest in a series of applications related to the parties’
contentious divorce proceedings.

[4] In July of 2023, the parties agreed to an interim consent order dealing with, among other
things, substantive parenting time beginning in September 2023, with the father having primary
care and the mother having parenting time on aternating weekends (the “July 2023 Order™). The
July 2023 Order, which was slightly amended in January 2025, has not been followed (the “January
2025 Order”). There have been many related court appearances and various orders issued since
that time. The respondent father has not seen the children since October 2024.

[5] The Chambers Order under appeal, issued on September 3, 2025, arose from the appellant’s
decision to take her children to Ontario in July to visit her parents. On the father’s application, the
chambers judge found that the mother violated the January 2025 Order when she took the children
with her to Ontario without notice to the father and remained there. Among other things, the
Chambers Order requires the children be returned to Alberta by September 10, 2025, and further
directs that if the mother is unable to make the appropriate arrangements to have the children
returned, the father can make those arrangements himself.

[6] Some attempts were made by the father to arrange to have the children returned to Alberta,
but to date the children remain in Ontario with their mother.

[7] On October 8, 2025 the mother was found to be in contempt of the Chambers Order. The
chambers judge adjourned the question of remedy sine die pending the outcome of the mother’s
appeal of the Chambers Order. He granted the mother leave to apply for permission to temporarily
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relocate the children to Ontario (at the time of the hearing of this application, she has not done so).
He further ordered that the children were to meet with the father online on alternating weeks.

[8] On November 7, 2025 this Court denied the mother’s application for a stay of the Chambers
Order pending the outcome of her appeal. A more detailed summary of the facts and litigation
history is set out in that decision: HDO v MDF, 2025 ABCA 367.

[9] Following an unsuccessful appeal conference, a deadline of January 12, 2026 was set for
the filing of the Appeal Record and the appellant’s factum. On December 10, 2025 the case
management officer sent the parties aletter clearly indicating that the deadline for filing the appeal
record was January 12, 2026, noting that if the deadline was not met, the appeal would be struck.

[10] On January 13, 2026 the registrar of the Court of Appeal sent the parties notification that
the appeal had been struck pursuant to rr 14.16 and 14.64(a).

[11] On January 23, 2026 the appellant filed the present application under r 14.65 to have the
appeal restored and new dates set for the submission of the appeal record and factum.

Decision

[12] Inexercisingitsdiscretion to restore an appeal, the court considers the following factors to
determine whether, overall, it isin the interests of justice to permit the appeal to proceed: arguable
merit; explanation for the defect or delay which caused the appeal to be taken off the list;
reasonabl e promptness in moving to cure the defect and have the appeal restored to the list; timely
intention to proceed with the appeal; and lack of prejudice to the respondents (including length of
delay): Prochazka v Alberta (Maintenance Enforcement Program), 2014 ABCA 448 at para 4;
Li vMorgan, 2020 ABCA 186 at paras 5-6. Generally, “the longer the passage of time, the stricter
the test”; where, as here, the application to restore the appea is brought before the deemed
abandonment deadline, the test is applied less strictly than it would be after the deemed
abandonment date: Bodnariuk v Vince, 2023 ABCA 159 at para 2; Li at paras 5-9; Vanmaele v
Maryniak, 2024 ABCA 181 at para 6.

[13] The court also has discretion to extend most deadlines, and while “the proper approach is
to apply for an extension before the deadline passes”, relief may still be available after a deadline
has been missed: Li at para 10, emphasisin original; see aso Bodnariuk at para 2. In exercising
its discretion to extend the time limit to file an appeal record and other documents, the court will
consider “the overall justice of the situation including the reason for the delay, the prospects of
moving ahead with the appeal, prejudice to the other party and the potential merit of the appeal””:
Gauvreau v Lebouthillier, 2021 ABCA 130 at para 10 citing Bowlesv Beamish, 2009 ABCA 243
at para 6; see aso Keef v Peters, 2015 ABCA 16 at para 6.

[14] The appellant argues that medical incapacity isavalid excuse for missing filing deadlines,
provided the party acts promptly once able. She says that due to serious health issues, she does not
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remember the appeal conference, and was not aware of the case manager’s Dec 10, 2025 letter
setting out deadlines. She asserts she received a copy of that letter on January 23, 2026 after
inquiring about the filing deadline. She provided medical documentation indicating that she was
hospitalized on December 10, 2025 and again on December 14, 2025. She provided a letter from
a doctor indicating that the exacerbation of her health conditions during the relevant time period
caused transient neurological symptoms, including reduced executive and mental clarity. The
doctor confirmed the appellant was unable to manage complex responsibilities, such as navigating
her legal proceedings, during that time. She further submits that she always intended to pursue the
appeal and that she acted promptly once she became aware of the missed deadline. She says the
delay caused by her actionsis not prejudicial to the respondent, whereas she would be prejudiced
if her appeal was struck. She further submits that this court should take into consideration her
special circumstances as a disabled, self-represented litigant when determining whether to restore
her appeal .

[15] The respondent argues that the medical evidence provided in the appellant’s affidavit is
insufficient proof of her medical condition and that her actions in pursuing the restoration
application as well as filing a multitude of complaints against him in different forums and two
jurisdictions, are further proof that her health issues are not preventing her from participating in
legal processes. He points out that the court below has declined to take any further action with
respect to contempt proceedings while the appeal remains outstanding. He argues that the delay
caused by the appeal has resulted in a de facto stay of enforcement, even though this court did not
grant the appellant’s application for a stay pending appeal.

[16] Considering al the circumstances, particularly the appellant’s medical evidence, | find that
it is in the interests of justice to grant the appellant’s application. This court has previously found
that “[m]edical conditions making it difficult for an appellant to meet an appeal deadline may
justify an extension of time”: Keef at para 7; see also Prefontaine v Veale, 2002 ABCA 93. This
is particularly true where the medical evidence presented is uncontested. While the case
management officer made it abundantly clear in her letter that the due date was January 12, 2026,
| accept that during the time period between the appeal conference and the due date, the appellant
was experiencing significant health challenges that may have contributed to her confusion over
those deadlines, and that may haveinterfered with her ability to meet those deadlines. The evidence
submitted by the appellant in her affidavit supports that assertion. However, | decline to find that
somehow the registry or the case management officer are to blame for, or contributed to, her
confusion. Thisis simply not borne out by the evidence.

[17] Tunderstand and share the respondent’s frustration with the way this matter has manifested
in this Court and in the court below, resulting in his continued inability to see his children despite
existing court orders. However, the appellant acted promptly in bringing this application and any
further delay caused by the granting of permission for late filing of the appeal record and factum
will be minimal, and accordingly, the prejudicial effect will be minimal. Thisisafast-track appeal
and it will continue to move through the system quickly even with new filing deadlines.
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[18] That said, | caution the appellant that this Court is unlikely to exercise its discretion
similarly in the future given the high stakes nature of this appeal. Any similar application in the
future will likely be subjected to a much more thorough examination of the merits of the appedl,
and the court may give considerable weight to the ongoing prejudice caused to the respondent who
has not seen his children since October of 2024.

[19] Moreover, in reviewing the appellant’s material, it was obvious on the face of the
submissions that some of the cases cited by the appellant were halucinations produced by
generative artificial intelligence. Severa of the cases cited either did not exist, with the links
provided directing the court to the webpage for alarge language model platform or wereirrelevant
cases that did not stand for the propositions asserted by the appellant. | caution the appellant in
future submissionsto verify her work to ensure that the case law provided is both real and relevant.
While no consequences will be imposed here, | would direct the appellant to consider this Court’s
findingsin DJ v SN, 2025 ABCA 383 and Reddy v Saroya, 2026 ABCA 20. Serious penalties can
be imposed for misleading the court.

[20] | direct that the appeal record be filed by February 20, 2026. All other applicable timelines
in the Rules continue to apply. Following release of this judgment, the case management officer
or designate will contact the parties to specifically advise them of the attendant deadlinesfor filing
of factums and other materials.

[21] Rule9.4(2)(c) isinvoked, and the Court will prepare the resulting order or judgment.

Application heard on February 11, 2026

Reasons filed at Edmonton, Alberta
this 17th day of February, 2026

Friesen JA.
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