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The panel of the Canada Industrial Relations Board (the Board) was composed of Ms. Jennifer
Webster, Vice-Chairperson, sitting alone pursuant to section 14(3.1) of the Canada Labour Code
(the Code).

Parties’ Representatives of Record
Mr. Munchang Choi, on his own behalf;

Ms. Michelle Lahey, for Lloyd’s Register Canada Limited.

|. Introduction

[1] On October 29, 2023, Mr. Munchang Choi (the complainant) filed two complaints with the Board
in relation to a series of workplace events, including the termination of his employment by Lloyd’s
Register Canada Limited (LIoyd’s Register or the respondent) on March 27, 2023. Specifically, the
complainant filed a reprisal complaint pursuant to section 133(1) of Part Il (Occupational Health
and Safety) of the Code (the Part Il complaint) and a reprisal complaint pursuant to section 246.1

of Part Ill (Standard Hours, Wages, Vacations and Holidays) of the Code (the Part Ill complaint).
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[2] In the Part Il complaint, the complainant alleges that the respondent violated section 147 of the
Code by disciplining him as retaliation for his actions of refusing to perform unsafe work and raising
health and safety concerns to his manager. The discipline involved a written warning on May 18,

2022, and the termination of the complainant’'s employment on March 27, 2023.

[3] In the Part Il complaint, the complainant claims that the respondent engaged in reprisals when
he was absent from work due to a work-related illness. He alleges that, due to his absence, the
respondent reassigned a work assignment, excluded him from meetings, put a hold on the
approval of his overtime and expenses and ultimately terminated his employment. The
complainant also alleges that the respondent directed him to use vacation days instead of sick
days when he required a three-month medical absence from work and that this direction was a

form of retaliation contrary to section 246.1 of the Code.

[4] At the Board’s request, the complainant provided additional documents and information in

relation to his complaints in November and December 2023.

[5] On January 10, 2024, the Board notified the respondent of the complaints and set a schedule
for submissions from the parties. In this notice, the Board confirmed that the complainant had
agreed that the schedule for submissions could proceed on the same timelines for both
complaints. The Board also identified to the parties that the complainant was seeking to rely on
audio recordings as evidence to support his complaints, and it requested submissions from the

parties about the admissibility of the recordings.

[6] Both parties filed fulsome submissions with the Board regarding the issues raised in both
complaints. The parties’ submissions also raised or commented on a series of preliminary issues.
These issues involved the respondent’s objection to the complaints as untimely, the admissibility
of the audio recordings, a request from the complainant for a confidentiality order and a request

from the respondent for its costs in preparing a sur-reply in the Part Il complaint.

[7] Following receipt of the parties’ submissions, the complaints were referred to a panel of the
Board.

[8] Section 20 of the Canada Industrial Relations Board Regulations, 2012 (the Regulations), gives

the Board discretion to consolidate two or more proceedings. Generally, the Board will exercise

2024 CIRB 1146 (CanLll)



its discretion to consolidate complaints where they concern the same parties, they are based on
a common set of facts and the parties would not be prejudiced by the consolidation. In the present
circumstances, the complainant’s two complaints arise from the same set of facts, and it is the
Board’s view that the parties would not be prejudiced by the consolidation of the complaints.
Therefore, the Board determined that it would consolidate the two complaints and address them

together.

[9] On April 15, 2024, the Board advised the parties that it had decided to consolidate the two
complaints, pursuant to section 20 of the Regulations. In the same letter, to assist it in ruling on
the series of preliminary issues discussed in the parties’ submissions, the Board requested
additional information from the parties about the complainant’s other legal claims or complaints

against the respondent.

[10] After carefully considering the materials filed by the parties, the Board finds that the
complainant did not file his complaints within the time limits established by the Code. In addition,
it finds that the complainant has not established compelling or exceptional reasons that would
justify extending the time limits for him to file his complaints. Therefore, the Board dismisses the

complaints as untimely.

[11] The Board'’s reasons for dismissing the complaints as untimely are set out below. In addition,
the Board provides its analysis and decision with respect to the three other preliminary issues
identified above (the admissibility of the complainant’s audio recordings, the complainant’s request

for a confidentiality order and the respondent’s request for costs).
Il. Background and Facts

[12] Lloyd’s Register provides classification and compliance services to marine and offshore
industries in Canada. The complainant started working as a senior marine surveyor for Lloyd’s
Register in Vancouver, British Columbia, in May 2021. He is a citizen of the Republic of Korea

(South Korea), and the respondent obtained a work permit for his employment in Canada.

[13] The complainant worked for other divisions of Lloyd’s Register before commencing his

employment in Canada. From 2006 to 2015, he was employed by Lloyd’s Register in South Korea.
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He transferred to the Lloyd’s Register office in Liverpool, United Kingdom, and worked in this

location until his transfer to Canada in 2021.

[14] The complainant described that he filed a grievance report about an incident of harassment
and racial discrimination that he experienced in the United Kingdom in March 2020. He identified
that the investigation of his grievance resulted in a finding of unacceptable conduct but no finding
that the conduct was racially motivated. The complainant requested the transfer to Canada due to

the impact that this incident had on his mental health.

[15] The complainant outlined a series of incidents starting in January 2022 that he identified as
being relevant to the reprisal complaints. The Board has prepared this summary of the incidents

based on the parties’ submissions and supporting documents.

[16] On January 12, 2022, the complainant was assigned to perform a ship inspection at the
DP World Terminal Port (Centerm) in Vancouver. When he arrived in the terminal’s parking lot, he
was approached by a security guard who shouted at him because he had parked in the wrong
location. Although the conflict was resolved through the intervention of a senior security guard, the
complainant was upset about the incident and reported it to the Centerm supervisor. The day after
the incident, the complainant reported the incident to his manager, Mr. Reza Zargham. During this
conversation, the complainant concluded that Mr. Zargham was not going to assist him with this
incident. Therefore, he contacted the supervisor and the safety manager for Centerm about their
investigation of the incident. The safety manager advised the complainant that they had contacted
the security company about the issue. Shortly thereafter, the manager of the security company
called the complainant to apologize for the incident. The complainant accepted the apology and
considered the issue closed. Although the complainant accepted that the incident was resolved,
he described that he started to question Mr. Zargham’s credibility, sincerity and fairness due to his

lack of engagement in response to the complainant’s concerns.

[17] On April 2, 2022, the complainant was assigned to perform a ship inspection at Centerm. His
deputy manager, Mr. Lin Gong, was assigned to work with him on the ship inspection. The
complainant wore a body camera to record his interactions with the security guards at Centerm
because of his experience on January 12, 2022. After the complainant completed the tasks for the

ship inspection, he called for an escort vehicle to return him and Mr. Gong to their vehicles in the

2024 CIRB 1146 (CanLll)



parking lot. They waited more than an hour for an escort vehicle, and the complainant concluded
that the security staff were intentionally harming him by making them wait. He called 911 for
emergency assistance. Shortly after he made this call, the escort vehicle arrived, and he cancelled
the 911 call.

[18] That same day, Mr. Gong sent an email about the incident to the manager of the terminal’s

security company, describing the experience and his concerns as follows:

| am writing to address an upset experience with Securiguard shuttle car in Centerm terminal today
April 2", [2022].

My colleague Mr. Choi and | visited a container ship in Centerm terminal. After our job was
completed, we had made several phone calls to the number [phone number removed] since 5.30pm
for returning to gate but no one answered the phone.

We had to seek assistance from Master of the ship and terminal operator in order to reach your
security team for the transportation.

In the end we waited about 1 hrs and 15 min until the car took us to the gate around 6.45pm.

To previous experience, the shuttle [car] usually come in 10-15 min. We understand there might be
some circumstance happening, but nearly 1.5 hour waiting time was bit too long, in our humble
opinion.

Furthermore, our phone calls were never answered neither being called back.
We hope this could be improved in the future.

[19] Mr. Gong forwarded the above-cited email to the complainant, copied to Mr. Zargham. In this
email, he confirmed to the complainant that he would provide an update if he received any
feedback. He also expressed to the complainant that it was unpleasant that they had to wait such

a long time in the terminal.

[20] The complainant was not satisfied with the response from Mr. Gong, and he believed that
Mr. Zargham would take no action regarding the incident at Centerm on April 2, 2022, given his
response to the January 2022 incident. Consequently, he posted a video clip of his interactions
with the Centerm security guards to YouTube, and he contacted DP World and Transport Canada
about the incident, providing them with a YouTube link to allow them to view the footage from his
body camera. Mr. Andrew Bowler, a manager with DP World, responded to the complainant and

advised him that he would conduct an investigation. After Mr. Bowler concluded his investigation,
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he provided an apology to the complainant and explained the post-incident measures that
DP World had implemented for the future. The complainant accepted the apology offered on

DP World’s behalf and considered the matter concluded.

[21] On May 18, 2022, Mr. Zargham asked the complainant to attend a meeting with him. At this
meeting, Mr. Zargham issued a written warning to the complainant about the incident at Centerm

on April 2, 2022, and his actions of directly contacting DP World and Transport Canada.

[22] In the written warning, Mr. Zargham described his concerns about the incident as follows:

It has been brought to our attention by Transport Canada that you contacted them via email Sunday,
03 April 2022 to complain about DP World, a third-party. Specifically, you reported to Transport
Canada that DP World “treated you with rude behaviour and inappropriate verbal statements.” You
indicated that you were wearing a body camera on Saturday, 02 April 2022, an act undertaken
without authorization from your immediate line manager or the Company. You included a link to this
video to Transport Canada where you had published it on You tube for viewing without the
knowledge of the Company.

We would like to bring to your attention the following items:

* As per our attached policy regarding social media, it is strictly prohibited to use social
mediai.e. You Tube while on work time or equipment provided unless it is work related
and authorized by your line manager (Copy attached)

* Your failure to follow Lloyd’s Register Canada Limited Complaint Procedure (Copy
attached)

* The potential detrimental impact to the customer relationship between LR [Lloyd’s
Register] and Transport Canada

Your actions regarding this matter are considered unprofessional and are in breach of your
Canadian Employment Contract. Listed below are items which can be considered grounds for just
cause for termination:

» Any material breach of the provisions of this Agreement.

* Any intentional or grossly negligent disclosure of any Confidential Information such
as general correspondence.

» Conduct that is materially detrimental to the business or the financial position of
Employer.

[23] Mr. Zargham set out a series of expectations in the written warning. These expectations

included a direction that the complainant complete two e-learning modules, review the attached

2024 CIRB 1146 (CanLll)



policies about social media and the complaint procedure and refrain from posting anything on
social media related to Lloyd’s Register without proper approval. The written warning concluded
with a statement that if the complainant engaged in future incidents of a similar nature, the

respondent could respond with further discipline up to and including termination.

[24] Although the complainant signed the written warning, he explained in submissions to the

Board that he felt pressured to do so and, therefore, that he did not read it properly.

[25] The complainant identified that the next relevant incident happened on December 18, 2022.
He described that there was a heavy snowfall in and around Vancouver and that, although he
wanted to refuse work as unsafe that day, he decided to drive to work because he feared retaliation
from Mr. Zargham. The complainant was involved in a motor vehicle accident during his drive to
work on December 18, 2022. He made a claim to WorkSafeBC in relation to his injuries arising
from the accident. In his submissions to the Board, he characterized the events of December 18,

2022, as an attempted refusal to perform unsafe work.

[26] On January 18, 2023, Mr. Zargham called the complainant to discuss a complaint he had
received from Allied Shipyards on January 16, 2023, about the complainant’s conduct. In this
complaint, Allied Shipyards identified that Tidewater Transportation (Tidewater) had reached out
to it because the complainant had advised Tidewater that it should no longer use the services of
Allied Shipyards. After the conversation with Mr. Zargham, the complainant met with Mr. Trevor
Irwin, a Tidewater representative, to ask about the complaint. He recorded the conversation with

Mr. Irwin, and, on January 18, 2023, he advised Mr. Zargham of the recording.

[27] On January 19, 2023, the complainant submitted a grievance report to the respondent’s
human resources department. In this report, he claimed that Mr. Zargham had engaged in conduct

towards him that amounted to bullying, harassment and discrimination.

[28] The complainant described in his submissions to the Board that, after he submitted the
grievance report about Mr. Zargham, he started to experience unusual events at work. In
particular, he discovered that one of his projects had been reassigned to another employee and
that his expenses and overtime payments had been put on hold. On January 28, 2023, he raised

his concerns about these events in an email to Ms. Edie Hayden, the respondent’s Human

2024 CIRB 1146 (CanLll)



Resources Manager. He told Ms. Hayden that he believed the respondent was taking these
actions against him because he had filed the grievance report and the claim with WorkSafeBC.
He had also filed a prohibited action complaint with WorkSafeBC on February 2, 2023, about these
events. In the prohibited action complaint, he claimed that the respondent had engaged in
“discontinuation or elimination of [his] job” and “transfer of duties, change of workplace location,

reduction in wages or change in working hours.”

[29] The complainant had an appointment with his family doctor on January 31, 2023. Based on
the interactions in this appointment, his doctor recommended that he take a three-month stress
leave, and the complainant started a leave of absence as of January 31, 2023, in accordance with
this recommendation. On March 10, 2023, Ms. Hayden contacted him about reporting his absence.
She advised him that he needed to input either sick leave or annual leave to cover the hours of
his absence. The complainant responded that he did not have any sick leave remaining, and he
asked whether he should input annual leave for his absence. In his Part Ill complaint, the
complainant alleges that this interaction about reporting his absence was a reprisal contrary to
section 246.1 of the Code.

[30] On March 27, 2023, the respondent terminated the complainant’s employment for cause. It
delivered a letter to the complainant to communicate the reasons for the decision to terminate his
employment. It did not advise him of this decision in person or by phone because he was absent

from work on stress leave. The reasons for the decision were detailed in the letter as follows:

1. Despite prior warnings to address workplace issues internally instead of with third parties, you
advised LRCL'’s [Lloyd’s Register Canada Limited’s] client, Tidewater, not to use LRCL approved
suppliers Allied Shipyard and Elander Inspections. You should have expressed your concerns with
Allied Shipyard/Elander Inspections internally in accordance with established procedures afforded
for that purpose by LRCL, instead of publicly or with an LRCL client which places the client in a
difficult position and is detrimental to LRCL’s business relationship with Tidewater, Allied Shipyard,
and Elander Inspections. Your actions undermined the trustworthiness and integrity of LRCL’s
services and its relationship with its clients.

2. On or around January 18, 2023, you acknowledged secretly recorded conversations between
Tidewater employees and you contrary to LRCL’s policy regarding prohibiting recording devices and
prohibiting employees from secretly recording others without prior approval of all members involved.
Again, the surreptitious recording occurred despite prior warnings to refrain from the use of recording
devices at work. Your actions undermined the trustworthiness and integrity of LRCL’s services and
its relationship with its clients.
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3. In addition to acknowledging secretly recorded conversations with Tidewater employees, you

have also admitted to secretly recording conversations between LR [Lloyd’s Register] employees

and you contrary to the policy discussed above.
[31] The complainant’s health status deteriorated after his employment was terminated. He started
attending regular counselling sessions to manage his symptoms of depression and anxiety. He
provided a report to the Board dated October 23, 2023, which confirmed that he had been

diagnosed with a major depressive disorder.

[32] On October 29, 2023, the complainant filed the present complaints with the Board, alleging
that the respondent had engaged in reprisals in response to his exercise of rights under Part Il
and Part 11l of the Code.

lll. Analysis and Decision

[33] There are four preliminary issues to be addressed in this decision:

a. The timeliness of the complaints;
b. The admissibility of the complainant’s audio recordings;
c. The complainant’s request for a confidentiality order; and

d. The respondent’s request for costs in relation to its sur-reply in the Part Ill complaint.

[34] Section 16.1 of the Code provides that the Board may decide any matter before it without
holding an oral hearing. Having reviewed all of the material on file, the Board is satisfied that the

documentation before it is sufficient for it to determine these issues without an oral hearing.

[35] The Board will not summarize all the issues and arguments raised by the parties in their
submissions but only those relevant to the analysis it must perform in relation to the four

preliminary issues.
A. Timeliness

[36] The respondent argues that the Board should dismiss the complaints because they are
untimely. The complainant acknowledges that the complaints were filed outside the required time
limits, but he submits that there are compelling circumstances that justify the Board’s exercise of

its discretion to extend the time limits.
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[37] Timeliness is fundamental to the Board’s jurisdiction to hear and decide the complaints.
Before the Board can consider the merits of the complaints, it must ensure that they were filed

within the required time limits set out in the Code.

[38] The time limit for filing a reprisal complaint under Part Il of the Code is set out in
section 133(2):

133 (2) The complaint shall be made to the Board not later than ninety days after the date on which

the complainant knew, or in the Board’s opinion ought to have known, or the action or circumstances

giving rise to the complaint.
[39] The time limit for filing a reprisal complaint under Part Il of the Code is defined in
section 246.1(3) as “not later than 90 days after the day on which the employee knew or, in the
Board’s opinion, ought to have known of the action or circumstances giving rise to the complaint.”
Therefore, the time limit for filing both complaints was no later than 90 days from the date on which

the complainant knew or ought to have known of the circumstances giving rise to them.

[40] The complainant filed these complaints on October 29, 2023. He identified in each complaint
that the day on which he knew of the circumstances giving rise to the complaint was January 18,
2023, more than nine months prior to when he filed the complaints. The Board notes that the date
of January 18, 2023, is relevant to the complainant’s issues as it was the day on which he and
Mr. Zargham discussed the complaint from Allied Shipyards. The Board could also accept
March 27, 2023, the date on which the complainant’'s employment was terminated, as the date on
which he knew of the circumstances giving rise to the complaints. However, even if March 27,
2023, is the relevant date for assessing the timeliness of the two complaints, they were still filed
approximately six months later, in October 2023, beyond the 90-day time limits set out in the Code
for Part Il and Part Ill reprisal complaints. The Board finds that both complaints filed by the

complainant are untimely.

[41] Section 16(m.1) allows the Board to extend the 90-day time limit for filing a complaint:

16 The Board has, in relation to any proceeding before it, power

(m.1) to extend the time limits set out in this Act for instituting a proceeding.

-10 -
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[42] The Board does not routinely extend time limits and will consider doing so only in compelling
or exceptional circumstances (see Torres, 2010 CIRB 526, application for judicial review
dismissed by the Federal Court of Appeal in Buenaventura v. Telecommunications Workers Union,
2012 FCA 69).

[43] In Blakely, 2003 CIRB 241, the Board described its approach to the exercise of its discretion

to extend time limits:

[26] The Board has elaborated on the circumstances under which it would exercise its authority
under section 16(m.1) of the Code to extend the time limit for the filing of a complaint.

[27] In Gary T. Sayle, July 4, 2002 (CIRB LD 674), the Board stated the following:

It is, however, recognized and as reflected in the inclusion of section 16(m.1) in the
Code, there may be exceptional reasons why a complaint is not filed within the
specified time. When assessing requests to extend the time limits, the Board will take
into consideration the time that has elapsed since the circumstances giving rise to the
complaint took place, and whether the complainant has provided sufficient reasons to
show that he or she had been unable to file within the time limit (see Raynald Pinel,
[1999] CIRB no. 19). In general, the Board’s approach will be to only accept complaints
that could not have been filed within the statutory time frame for reasons beyond the
complainant’s control. This necessitates a careful review of the circumstances that
prevented the complainant from filing the complaint on time. Without limiting the
generality of the foregoing, this would include, for example, situations where the
complainant was ill or otherwise indisposed for valid reasons, at a critical time and to
such a degree as to be prevented from filing the complaint within the required time
period. It should be noted that oversight or negligence, on the part of the complainant,
will not be regarded as reasons beyond the control of the complainant.

(pages 17-18; see also BHP Diamonds Inc., Securecheck, and Klemke Mining
Corporation, [2000] CIRB no. 81)

[28] The burden of satisfying the Board that it should extend the time limit rests with the complainant.
This position was clearly expressed by the Board in Winfield Porter, [2002] CIRB no. 176; and 81
CLRBR (2d) 48, wherein it was stated:

[25] The burden of proving due diligence, such that the Board should intervene, is on
the party that seeks to assert its rights. By not providing any explanation as to why he
was unable to file his complaint within the prescribed time limits provided in
section 97(2) of the Code, Mr. Porter was negligent in exercising his rights; therefore,
it is inappropriate for the Board to exercise its discretion.

(pages 10; and 56)

[44] Therefore, the Board will only act to extend a time limit for filing a complaint when a

complainant establishes compelling reasons or circumstances that justify the extension.

-11 -
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[45] In the present complaints, the complainant raised two grounds to support his request for an

extension of the time limits.

[46] First, on the complaint forms, the complainant explained that a process was underway before
the Workers’ Compensation Appeal Tribunal and that the delays in that process had affected his
ability to file timely reprisal complaints. The Board has indicated in numerous decisions that the
filing of a complaint in another forum does not justify the late filing of a complaint with the Board
(see Léveillé, 2011 CIRB 616). The fact that the complainant and the respondent were engaged
in an appeal related to the complainant’s claim before WorkSafeBC is insufficient to justify

extending the time limits for filing the reprisal complaints with the Board.

[47] Second, in his reply to the respondent’s submissions on timeliness, the complainant argued
that the time limits should be extended because the deterioration of his mental health after his
employment was terminated affected his capacity to act within the time limits. He also stressed
that he had responsibilities to care for a dependent child with special health needs and that the
combined impact of his own health issues and his child’s needs meant that he could not meet the

required time limits.

[48] The complainant provided medical reports from a registered clinical counsellor and a
psychologist to support his claim that his health challenges had prevented him from filing the
complaints in a timely manner. These medical reports described the increase in symptoms of
depression and anxiety and the impact of these symptoms on the complainant’s activities and
family life. However, the reports do not identify that the complainant’s health concerns prevented

him from acting on his complaints about the respondent’s conduct.

[49] The Board asked the parties to provide information about the complaints and claims that the
complainant had initiated against the respondent since January 2023. Based on the information
provided by the parties in response to this request, as well as the information in their submissions,
it is apparent that the complainant was engaged in multiple claims against the respondent related

to his employment.

-12 -

2024 CIRB 1146 (CanLll)



[50] The complainant made a prohibited action complaint to WorkSafeBC on February 2, 2023.
He also submitted a request for review of a decision to WorkSafeBC on February 16, 2023. He

represented himself in the processes related to WorkSafeBC’s decision-making throughout 2023.

[51] The complainant also engaged in an appeal process with Sun Life about his -short-term

disability benefits in April 2023, and the appeal was allowed on May 9, 2023.

[52] The complainant retained counsel to initiate court action related to the termination of his
employment. On May 12, 2023, his counsel filed a civil claim against the respondent in the British
Columbia Supreme Court for defamation, negligence and wrongful dismissal. In this claim, the
complainant sought general and special damages as well as compensation for lost income. He

participated in a mediation related to this claim on May 31, 2023.

[53] The Board may extend time limits where a complainant was ill to such a degree that filing a
complaint was not possible (see Blakely; and Galarneau, 2003 CIRB 239, at paragraph 29). For
example, in Belik, 2006 CIRB LD 1405, the Board exercised its discretion to extend the time limit
for filing a complaint because there had been a break-in at Ms. Belik’s residence during which a
computer and work documents were stolen. Moreover, Ms. Belik’s representative had experienced
considerable health issues that required a hospital stay. The Board was satisfied that this series
of events was beyond Ms. Belik’s control and had prevented her from filing her complaint in a

timely fashion.

[54] Although the Board accepts that the complainant was experiencing health and family
challenges during the months after his employment was terminated, he was nonetheless able to
take steps to make the above-described claims to WorkSafeBC and Sun Life and to initiate a civil
claim. The 90-day period from the termination of the complainant’s employment on March 27,
2023, ended on June 25, 2023. It is apparent to the Board that the complainant was actively
engaged with his legal claims during this 90-day period. These claims relate to the same events
at issue in the two reprisal complaints that were filed with the Board on October 29, 2023.
Therefore, the Board is not persuaded that the complainant’s health and family circumstances
caused him to be incapacitated to such an extent that he was unable to file the present complaints

in a timely manner.

-13 -
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[55] The complainant argues that his filing of the reprisal complaints was a last resort that he chose
after other processes did not address his concerns. The Board does not accept that it should
extend the time limits because the complainant has decided to pursue these complaints after other
claims have been unsuccessful. Moreover, the Board notes that the complainant has filed
numerous other claims related to the issues raised in these complaints. These claims include
human rights complaints to the British Columbia Human Rights Tribunal and the Canadian Human
Rights Commission. He has also filed an occupational health and safety complaint with
Employment and Social Development Canada and an unfair labour practice complaint with the
British Columbia Labour Relations Board. In addition, he initiated a complaint to Immigration,
Refugees and Citizenship Canada about his work permit.

[56] The complainant submits that the respondent’s actions had a profound impact on his personal
and professional life and that the Board should permit his complaints to continue in the interest of
fairness and justice in the workplace. This Board’s assessment of whether to exercise its discretion
to extend time limits is unrelated to the merits of the complaints. Although the Board appreciates
the importance these complaints may have for the complainant, its approach to extending time
limits is not based on the significance of a particular matter. Instead, it is focused on whether there
are compelling circumstances that prevented the complainant from filing their complaint within the

time limit set out in the Code.

[57] The Board will not exercise its discretion to extend the time limits for filing the present
complaints because it is not persuaded that the complainant was prevented from filing his

complaints in a timely manner due to compelling reasons beyond his control.
B. Admissibility of Audio Recordings

[58] The Board requested and received submissions from the parties about the admissibility of
audio recordings that the complainant had filed as evidence in support of his complaints. It is the
Board'’s practice to allow the admission of surreptitiously made recordings in narrow circumstances
only. The Board considers admissibility on a case-by-case basis through an assessment of the
criteria it set out in Valenti, 2018 CIRB 866 (at paragraph 10).

-14 -
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[59] Given its decision to dismiss the complaints as untimely, the Board determined that it was not

necessary to consider the admissibility of the audio recordings.
C. Confidentiality Order

[60] The complainant asked the Board to issue a confidentiality order in relation to documents he
had filed in support of his complaints that disclosed sensitive and personal information. He
identified that the confidentiality order should apply to the following categories of records:

* Information & documents related to medical records

« Information & documents related to insurance and financial institutions
* Disciplinary records & documents

* Employment contract information & documents

» Audio files

[61] The respondent did not object to the complainant’s request for a confidentiality order.

[62] In the letters that acknowledged the filing of his complaints, the Board provided information to
the complainant about the public nature of its process. These acknowledgment letters were sent
to the complainant on November 21, 2023, and included the following paragraph about the Board’s

process:

The information provided and any documents submitted to the Board are collected solely for the
purpose of administering the Canada Labour Code (the “Code”) and will be used to deal with and
adjudicate matters that come before the Board. Parties that engage the Board’s services should
be aware that this is a public process. Documents filed with the Board will be placed on the public
record, with the exception of documents that the Board declares to be confidential pursuant to
section 22 of the Canada Industrial Relations Board Regulations, 2012. The Board provides public
access to case files and posts key decisions on its website. Board decisions may identify parties
and witnesses by name and may include information about them that is relevant and necessary to
the determination of the dispute. For sensitive information, a request can be made to the Board for
a Confidentiality Order. For more information, please see the Board’s information circular No. 12 —
Policy on Openness and Privacy, available on the Board’s website at https://www.cirb-ccri.gc.ca/en.

[63] The Board’s Information Circular No. 12, entitled “Policy on Openness and Privacy,” describes
that the open court principle applies to the Board’s process and that its hearings and records of

proceedings, including pleadings and exhibits, are open to the public.
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[64] The Board may issue a confidentiality order related to certain documents in accordance with

section 22 of the Regulations, which provides as follows:

22 (1) Subject to subsection (2), the Board must place a document on the public record if the
document is relevant to the proceeding.

(2) The Board, on its own initiative or at the request of a party, may declare that a document is
confidential.

(3) In determining whether a document is confidential, the Board must consider whether disclosure
would cause specific direct harm to a person and whether the specific direct harm would outweigh
the public interest in disclosure.

(4) If the Board declares that a document is confidential, the Board may
(a) order that the document or any part of it not be placed on the public record;

(b) order that a version or any part of the document from which the confidential
information has been removed be placed on the public record;

(c) order that any portion of a hearing, including argument, examination or cross-
examination, which deals with the confidential document, be conducted in private;

(d) order that the document or any part of it be provided to the parties, or only to their
legal counsel or representative, and that the document not be placed on the public
record; or

(e) make any other order that it considers appropriate.

[65] Section 22(1) of the Regulations requires the Board to place relevant documents on the public
record. According to section 22(3) of the Regulations, to conclude that documents are confidential,
the Board must be satisfied that their disclosure would cause specific direct harm to a person and
that the specific direct harm would outweigh the public interest in disclosure.

[66] The Board has reviewed the documents submitted by the complainant to assess whether
certain documents should be declared confidential. Although the complainant has not identified
specific direct harm, the Board accepts that the information in the medical reports filed is sensitive,
personal information and that these reports should be declared confidential. The Board finds that

the following reports should be subject to a confidentiality order:

o Medication History Report from British Columbia Health Gateway dated August 21, 2023;
o Report from Alicia Woods, Registered Clinical Counsellor, dated April 25, 2023;
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¢ Report from Alicia Woods, Registered Clinical Counsellor, dated August 28, 2023;
¢ Lions Gate Medical Clinic notes from January 31 to July 13, 2023;

¢ Attending Physician’s Questionnaire Claim for Long-Term Disability Benefits; and
¢ Report from Lynn Alden dated October 23, 2023.

[67] The Board notes that the complainant asked to have the confidentiality order extend to
documents other than those identified in the above list. However, with respect to these additional
documents, the Board finds that any speculative harm caused to the complainant by placing these
documents on the public record does not outweigh the open court principle. Therefore, the

confidentiality order will not be extended to the other records identified by the complainant.
D. Costs

[68] In the Part Il complaint, the complainant filed submissions on February 7, 2024, in reply to
the respondent’s submissions. The respondent requested an opportunity to file a sur-reply to
provide submissions about the source and authenticity of the cases relied on in the complainant’s
submissions. The complainant opposed the respondent’s request to file a sur-reply. After
consideration, the Board granted the respondent’s request to file a sur-reply, setting a schedule

for sur-reply submissions from the respondent and submissions in response from the complainant.

[69] The respondent seeks an order reimbursing it for its costs related to preparing the sur-reply.
It argues that the sur-reply was necessary to identify the complainant’s inappropriate use of
artificial intelligence (Al) in preparing his reply submissions. The respondent argues that it was
harmed by the complainant’s submission of and reliance on fabricated legal authorities in his
submissions. It argues that it incurred unnecessary costs in reviewing the complainant’s
submissions and then researching and exposing the fabricated cases. The respondent claims
costs of $5,500.00 plus Harmonized Sales Tax for the additional hours of work that were required

to prepare the sur-reply.

[70] The complainant’s Part 1ll complaint is a claim that the respondent engaged in reprisals
prohibited by section 246.1(1) of the Code. The Board’s authority to issue orders with respect to a

Part Ill reprisal complaint is defined in section 246.4 of the Code as follows:
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246.4 If the Board determines that a complaint under subsection 246.1(1) is justified, the Board may,
by order, require the employer to cease engaging in or to rescind the reprisal and, if applicable, to

(a) permit the employee who has made the complaint to return to the duties of their
employment;

(b) reinstate the employee;

(c) pay to the employee compensation not exceeding the sum that, in the Board’s
opinion, is equivalent to the remuneration that would, but for the reprisal, have been
paid by the employer to the employee;

(d) pay to the employee compensation not exceeding the sum that, in the Board’s
opinion, is equivalent to any financial or other penalty imposed on the employee by
the employer; and

(e) do any other thing that the Board considers equitable for the employer to do to

remedy or counteract any consequence of the reprisal.
[71] Section 246.4 of the Code only empowers the Board to issue orders with respect to a Part Il
reprisal complaint if it finds that the complaint is justified. Moreover, the Board is expressly
empowered to make orders requiring an employer, but not other parties, to take certain actions.
Therefore, the Board finds that it does not have the authority to award costs to the respondent in
relation to the sur-reply because such an order is outside the scope of section 246.4 of the Code.

Accordingly, it dismisses the claim for costs.

[72] Although the Board dismisses the respondent’s claim for costs as outside its statutory
authority, it finds it appropriate to address the concerns raised by the respondent about the

complainant’s use of Al to prepare his submissions.

[73] The Board recognizes that using Al may provide a benefit to parties in preparing submissions.
In particular, Al may assist a self-represented party, such as the complainant, in accessing and
participating in the Board’s processes. However, when a party uses Al to assist it in preparing
submissions, it is the party’s responsibility to ensure the accuracy of those submissions, including

of all legal references.

[74] In this case, the complainant included references to over 30 legal decisions in his 125 pages
of reply submissions. He made accurate references to two Board decisions, Torres and Valenti.

These decisions had been cited in the respondent’s submissions, and the respondent had filed
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the decisions, along with other Board decisions, in a book of authorities as part of its submissions.

All other case references in the complainant’s reply submissions were generated by Al.

[75] In some instances, the complainant’s submissions rely on fabricated decisions of this Board

to support his arguments, as in the following excerpt:

... As upheld in the landmark case of Doe v. ABC Corporation (2018), the Canada Industrial
Relations Board possesses comprehensive jurisdiction to adjudicate matters that pertain to
violations of the Canada Labour Code, including but not limited to issues of occupational health and
safety, standard hours, wages, and vacations.

Moreover, the Respondent’s denial of violating sections 239.1 and 246.1(1) of the Code is contested
by documented evidence and testimonies that clearly outline instances of noncompliance and
malpractice. In the case of Smith v. XYZ Ltd. (2019), the Board explicitly recognized the employee’s
right to a safe work environment and fair labor practices, which aligns with the grievances presented
in my complaint. [037305-C]

The Respondent’s characterization of my allegations as “beyond the Board’s jurisdiction” is a
misinterpretation of the Board’s mandate. The jurisdiction of the Canada Industrial Relations Board
is well-established and includes the authority to investigate complaints related to violations of the
Canada Labour Code, as demonstrated in Jones v. DEF Services (2020), where the Board
exercised its jurisdiction to enforce labor standards protections.

In light of the above precedents and the substantial evidence supporting my claims, it is clear that
my complaint is both relevant and meritorious. The issues presented are within the Board’s
jurisdiction and warrant a thorough investigation and appropriate resolution.

(emphasis added)

[76] The three “Board” decisions referenced in the above passage from the complainant’s
submissions are not actual decisions of the Board. In total, the complainant has misrepresented
over 30 legal authorities and legal principles in his reply submissions to the Board. This

misrepresentation undermines the credibility and reliability of his submissions.

[77] The complainant explained to the Board that the errors in his reply submissions were the
result of his inexperience in litigation and his shortcomings in editing. Although the Board
appreciates that the complainant is a self-represented party and may be inexperienced, he is

nonetheless responsible for ensuring the accuracy of the submissions he files with the Board.
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[78] On December 20, 2023, the Federal Court issued a Notice to the Parties and the Profession
on using Al in court proceedings. The notice required counsel, parties and intervenors in legal
proceedings at the Federal Court to declare the use of Al in preparing any document submitted to
the Court and to consider certain principles when using Al. In the section of the notice outlining
the relevant principles, the Court states that concerns were raised about the potential for
fabrication of legal authorities when Al is used in preparing submissions. It set out the following

principles “intended to guide the use of Al in documents submitted to the Court”:

Caution: The Court urges caution when using legal references or analysis created or generated by
Al, in documents submitted to the Court. When referring to jurisprudence, statutes, policies, or
commentaries in documents submitted to the Court, it is crucial to use only well-recognized and
reliable sources. These include official court websites, commonly referenced commercial publishers,
or trusted public services such as CanLlII.

“Human in the loop”: To ensure accuracy and trustworthiness, it is essential to check documents
and material generated by Al. The Court urges verification of any Al-created content in these
documents. This kind of verification aligns with the standards generally required within the legal
profession.

(page 2)

[79] The Board endorses the guiding principles outlined by the Federal Court, and it recommends
that parties appearing before the Board follow these principles. Parties should use caution when
using Al to generate submissions, particularly where the submissions include references to legal
authorities. If parties use Al to prepare submissions or other documents, it is imperative that they

verify all Al-created content to ensure its accuracy and reliability.
IV. Conclusion

[80] The Board dismisses the complaints as untimely. It also rejects the respondent’s request for

its costs in relation to preparing a sur-reply in the Part Ill complaint.
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[81] With respect to the complainant’s request for a confidentiality order, the Board finds that
certain documents filed in support of the complaints should be declared confidential. Board order

no. 1557-NB is enclosed pursuant to section 22 of the Regulations.

Jennifer Webster
Vice-Chairperson
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