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A. Background

[1] The Appellant, Mr. Barrette, appeals decisions made by the Court of Justice (COJ) on
September 23, 2024 and December 12, 2024 which, taken together, granted summary dismissal
of his claims against all named Respondents. The hearing of the appeal was scheduled for
September 11, 2025, before me. All participating parties had filed briefs for the appeal.

[2] In addition to the appeal itself, Mr. Barrette filed a separate application returnable in the
Court of King’s Bench on October 3, 2025, ostensibly seeking to convert the appeal to a trial de
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novo under the authority of s 51 of the Court of Justice Act.! The day before the appeal hearing,
Mr. Barrette contacted the Court to request an adjournment on the basis that he wished to retain
counsel for the trial de novo motion. The request was opposed by all Respondents’ counsel. I
directed that the appeal hearing begin with a contested adjournment application.

[3] Mr. Barrette’s spouse, Ms. Prpick, appeared with Mr. Barrette at the appeal hearing. They
asked that Ms. Prpick be allowed to act as Mr. Barrette’s McKenzie Friend. | agreed to the
request on condition that she restricted her participation to offering advice and suggestions to

Mr. Barrette by way of quiet whisper. She was not allowed to address the Court in her own right.

[4] Mr. Barrette’s action against the Respondents relates to financial losses he says he and
Ms. Prpick sustained when they purchased a rural residential property near Spruce Grove,
Alberta on April 1, 2020, that came with lot-line issues. The original Civil Claim was
commenced on May 24, 2023, and an Amended Civil Claim adding some Defendants was filed
on March 11, 2024.

[5] The Respondent, Michael Soete, was a realtor with Elite Ownership Group Ltd (carrying
on business as Remax Elite) and acted as realtor for Mr. Barrette and Ms. Prpick in their
acquisition of the property. The Respondents, Carl Phin and 1168980 Alberta Ltd (carrying on
business as Century 21 Leading), were the listing realtor and brokerage for the vendor (Richard
Wevers). The Respondents, Carson Beier and Royal LePage Noralta Real Estate, were the realtor
and brokerage in a subsequent sale of an adjacent property and had no involvement in the sale of
the subject property from Mr. Wevers to the Appellant and his spouse.

[6] At the COJ and in this Court, Mr. Barrette’s position is that his cause of action did not
crystallize until June 24, 2021, when he says that he and Ms. Prpick learned that their realtor, Mr.
Soete, had forged their initials on a real estate purchase contract.

[7] The COJ Justice granted summary dismissal of all claims on the ground of limitation
expiry. She was not convinced that the limitation period was extended by discoverability. Mr.
Barrette did not pursue the appeal in respect of Mr. Wevers.

[8] Accordingly, I was required to deal with these issues:

e Should an adjournment be granted to enable Mr. Barrette to retain counsel to
pursue the trial de novo motion?

e If not, should the appeal be granted or denied?

B. Adjournment Application

[9] Mr. Barrette contended that he is disadvantaged and prejudiced, as a result of being a
self-represented litigant (SRL), particularly for something as complicated as a motion to convert
an appeal on-the-record to a trial de novo. He suggested the ends of justice require an
adjournment so he can get legal representation.

! Appeal on the record
51 An appeal is to be heard as an appeal on the record unless, on application by a party, the Court
of King’s Bench orders the appeal to be heard as a trial de novo.
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[10] Further, Mr. Barrette suggested that in certain cases overall fairness requires an appeal to
become a full-blown trial de novo. For this proposition, Mr. Barrette cited to me a legal
precedent he identified as Saffi v Johns, supposedly reported at 2014 ABQB 237.

[11] He also argued that he needed more time to put his evidence together relating to
allegations of fraud and forgery.

[12] Counsel for the various Respondents responded that:

e The sudden desire for counsel is just a ruse to buy time. Mr. Barrette has had
some 8 or 9 months to retain counsel for the appeal. He took umbrage with the
COl Justice’s suggestion that he get a lawyer and, as recently as his September 5,
2025 Affidavit, asserted a constitutional right to be an SRL. The same ruse was
attempted by Ms. Prpick as an SRL in Debut Developments Incorporated v the
Town of Redcliff, 2022 ABKB 809 at paras 4-24 & Giesbrecht v Prpick, 2024
ABCA 187 at paras 6-8. As shown by the number of reported decisions both in
this Court and the Court of Appeal, Ms. Prpick is an experienced SRL on behalf
of both herself and her company.

e There can be no trial de novo granted when there was no trial in the first place.
They could not find a Saffi v Johns decision.

e There is no application before this Court to admit new evidence. Mr. Barrette was
obliged at the COJ to “put his best foot forward” in the summary dismissal
application. He was given an extra two and a half months by the COJ Justice to
come up with additional evidence to support the fraud and forgery allegations
against Mr. Soete and failed to do so.

[13] Isaid I would decide the adjournment application by applying adjournment principles.
By coincidence, the law relating to the granting or not of adjournments is stated succinctly in R v
Barrette, [1977] 2 SCR 121 at p 125. The Supreme Court of Canada says that the decision to
allow or refuse an adjournment is discretionary, but that discretion must be exercised judicially
or, more precisely, in the interests of justice based on fairness and on the relevant facts of the
case.

[14] The discretionary nature of an adjournment decision was reinforced in Koopmans v
Joseph, 2014 ABQB 395 where Greckol J, then of this Court, said at para 41.:

Whether an adjournment is granted is generally considered discretionary and its
appropriateness will depend on the situation: Whether a refusal to grant an
adjournment breaches procedural fairness and denies natural justice depends upon
the circumstances of the case...

[15] Citing Barrette, the Greckol J then said at para 42 in Koopmans:

It is true that a decision on an application for adjournment is in the judge’s
discretion. It is, however, a judicial discretion so that his decision may be
reviewed on appeal if it is based on reasons which are not well founded in law.
This right of review is especially wide when the consequence of the exercise of
discretion is that someone is deprived of his rights, whether in criminal or civil
proceedings.
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[16] I concluded that Mr. Barrette is not prejudiced by not having counsel to argue his trial de
novo application because a trial de novo is not available for this appeal. The decision under
appeal is a summary dismissal decision. The very issue in any summary judgment or dismissal
application is whether there is a genuine issue requiring trial. The granting of summary dismissal
is the antithesis of trial. It would be an absurdity to direct a trial of the issue of whether or not
there should be a trial. Section 51 of the Court of Justice Act refers to matters for which there
already has been a trial in that Court and fairness requires that the appeal be heard as a new trial
rather than an appeal-on-the-record. That section cannot reasonably be read to apply to
applications where there has been no trial.

[17]  Further, like counsel, I could not find a case called Saffi v Johns. The citation provided
was for an entirely different, unrelated case.

[18] Mr. Barrette has already filed a brief for this appeal. Had he truly felt the need, he has
had 8 or 9 months to hire counsel for the appeal. He considers it his constitutional right to be an
SRL. I find the request for counsel at this eleventh hour is not bona fide. An adjournment would
be prejudicial for the Respondents because of legal costs, especially when compared to the
amount claimed in the action ($50,000).

[19] Mr. Doyle made a fair point that if an adjournment were granted, Mr. Barrette would be
exposed to thrown-away costs for three sets of counsel for this appearance, a consequence that
would be prejudicial to Mr. Barrette, again given the amount at stake.

[20] I pointed out to Mr. Barrette that if he was successful in the appeal itself, he would be
achieving the very thing he seeks in the so-called trial de novo application, which is a trial on the
issue of the limitation period.

[21] For the foregoing reasons, | denied the adjournment. As logical consequence, | also
adjourned the October 3, 2025 trial de novo application sine die.

[22] This section of my Reasons paraphrases the oral reasons | gave in Court on September
11, 2025. The oral reasons remain the official reasons for the adjournment decision.

C. Procedural Argument

[23] Mr. Doyle raised a procedural argument on behalf of his clients (Carson Beier and Royal
LePage Noralta Real Estate), but it applies to Ms. Kufeldt’s clients (Carl Phin and 116890
Alberta Ltd) as well. At s 46(3) of the Court of Justice Act, there is a requirement that transcript
of the proceeding appealed from must be filed and served within three months of the date of
filing of the Notice of Appeal. In this case, Mr. Barrette filed his Notice of Appeal on October
23, 2024, and filed the transcript from the September 23, 2024 COJ attendance on December 11,
2024. But inexplicably, he did not serve that transcript until March 26, 2025, some five months
after his Notice of Appeal.

[24] There is an extension provision which allows a Judge of this Court to extend the filing
time if an application is made to do so before expiry of the initial three-month period. No such
application was made.

[25] Next, s 48(1) states that if an appellant fails to comply with the filing and service
requirements in s 46, the appeal shall be dismissed by this Court. The Court has no power to
extend an expired deadline. The mandatory dismissal provision has been consistently applied in

2025 ABKB 583 (CanLll)



Page: 5

this province: Gunda v Allied Shortridge Civil Enforcement Agency, 2022 ABQB 431 at paras
53-54; Garg v Condominium Corporation No. 1311600, 2023 ABKB 684 at para 25; and
Kehewin Cree Nation v Mulvey, 2013 ABCA 294 at para 21.

[26] In consequence, | have no alternative but to dismiss the appeal as against Carson Beier,
Royal LePage Noralta Real Estate, Carl Phin and 116890 Alberta Ltd.

[27] Mr. Doyle also suggested that this rationale could apply to Mr. Spellicy’s clients
(Michael Soete and Elite Ownership Group Ltd cob as Remax Elite) since the COJ Justice
granted summary dismissal against all Respondents subject only to the comeback hearing on
December 12, 2024. The purpose of coming back was to give Mr. Barrette the chance to muster
some evidence of fraud and forgery against Mr. Soete. No such evidence was tendered on
December 12, 2024. But Mr. Spellicy did not press the point in his argument.

D. Standard of Review

[28] I deal now with the merits of the appeal. While Mr. Soete and his company are the only
remaining possible viable Respondents after my decision on the procedural argument, the
reasons would apply to all Respondents.

[29] The standard of review on an appeal from a decision of the Court of Justice under Part 4
of the Court of Justice Act is well established: correctness on questions of law and palpable and
overriding error on findings of fact, factual inferences or issues of mixed fact and law: Sassine
Construction Corp v Proserve Cleaning & Restoration Services Inc, 2022 ABKB 832 at

para 13; Edwards Land Services Ltd v Semrau, 2022 ABKB 641 at para 3; Baran v Can To
Can Inc, 2021 ABQB 827 at para 5; Morin v Edmonton (City), 2018 ABQB 104 at para 6.

[30] Interms of findings of mixed fact and law where the issue is the application of a legal
standard to a set of facts, the standard of review is palpable and overriding error; however, if the
judge made an extricable error of law or principle with respect to the characterization of the
standard or its application, the standard of correctness may apply: ISH Energy Ltd v Weber
Contract Services Inc, 2021 ABCA 281 at para 7; Housen v Nikolaisen, 2002 SCC 33 at

para 37; Baran at para 5; Morin at para 3.

E. COJ Justice’s decisions

[31] At the COJ (and again in this Court), Mr. Barrette’s position is that his cause of action
did not crystallize until June 24, 2021, when he says that he and Ms. Prpick learned that their
realtor, Mr. Soete, had forged their initials on the real estate purchase contract. They learned this
(they say) because Mr. Soete sent them (at their request) a complete copy of his real estate file,
which contained the DocuSign metadata.?

[32] From reading the transcripts, it was apparent that the COJ Justice was concerned with
determining the date on which Mr. Barrette and Ms. Prpick became aware of the lot-line
situation. The COJ Justice was satisfied that because Mr. Barrette and Ms. Prpick had received
multiple copies of all the relevant documents between February 6, 2020 and September 6, 2020,
that they were fixed with knowledge regarding the state of the lot-line during that period. She

2 September 23, 2024 transcript, p 19, lines 3-4 & 33-37. (The reference to “2020” in line 3 appears to be an error.)
See also Mr. Barrette’s Affidavit of September 20, 2024 at para 23.
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further noted that, at latest, when they sent their demand letter to Mr. Wevers and others on
March 31, 2021 complaining about the lot-line and demanding redress, they must have known
about the lot-line issues. Consequently, whichever date is chosen, Mr. Barrette was beyond the
two-year limitation period when he started his Civil Action on May 24, 2023.

[33] Regarding the fraud/forgery allegation, the COJ Justice said of all Defendants, except Mr.

Soete and his real estate agency:

... there is absolutely no way that the other parties to the transaction, but for Mr.
Spellicy’s client, would be party to a fraud. You will never prove that. It’s not
realistic. It’s so far-fetched that it defies reason. | am going to put that to you,
number one. So you have no way of overcoming the limitation period with respect
to all of the other parties. | am telling you that right now.®

[34] The COJ Justice did not dismiss the action against Mr. Soete and his agency at that time
but rather adjourned the hearing to give Mr. Barrette additional time to come up with evidence to
support the fraud/forgery allegation.* When the hearing resumed on December 12, 2024, Mr.
Barrette did not provide any further insight into how this forgery could have taken place, by way
of evidence or otherwise, leading the COJ Justice to conclude as follows:

On your own affidavits and in the documents that have been provided Contract B
with the schedules and the changes and the issues regarding the lot line, the septic
tank and all of the issues that are detailed --- that are flagged in the vendor’s
production, that schedule is attached to Contract B.

... We only have Contract B and the problems with the deal regarding the lot line,
the septic tank, the fencing that has become an issue ... you were aware in
February, on February 22, 2020 of the lot line issue. You proceeded with the deal.
You closed the deal. The documents were sent to your lawyer. You were copied
on those documents and you chose to purchase, monies where exchanged ...
Now, all of these other issues regarding the allegations that your initials were
fraudulently added by Soete are not demonstrated. There is no evidence of that in
the documents.®

The fact that you say that we did not sign it, that is not enough, all right. So leave
that aside. You would have known that there were problems with the documents —
these are not our initials — in February of 2020. So that is how I see it and if | am
mistaken, a higher court can tell me, but on my review, it is that you have — your
case has no chance of success at a trial and it is our responsibility to use our
judicial administrative resources carefully because we do not have the trial time.

I am satisfied that the application by the defendants has been met ... on the
balance of probabilities and essentially, it is beyond a doubt as far as | am

3 September 23, 22024 transcript, p 32, lines 14-18.
4 September 23, 22024 transcript, p 60, lines 13-37.
°> December 12, 2024 transcript, p 48, line 39 —p 49, line 13.
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concerned here ... There is no genuine issue for trial. It is plain and obvious to me
your action will not succeed.®

[35] In consequence, summary dismissal was granted in favour of all Defendants because of
limitation expiry.

F. Mr. Barrette’s Appeal Grounds

[36] Mr. Barrette argued these principal grounds:

That it was not “fair, just and proportionate” per Hryniak v Mauldin, 2014 SCC 7
at para 28 to grant summary judgment because the September 23, 2024 attendance
before the COJ Justice was a “docket hearing” and because there are unresolved
contested facts requiring trial. See also Weir-Jones Technical Services
Incorporated v Purolator Courier Ltd, 2019 ABCA 49 at paras 47-50.

That the COJ failed to take into account how discoverability extends a limitation
period - Limitations Act at s 3 and Grant Thornton LLP v New Brunswick, 2021
SCC 31 at para 42. The COJ Justice should have given Mr. Barrette the
opportunity to elevate suspicion of fraud and forgery to actual discovery through
further evidence to meet the standard in Bruno Appliance and Furniture, Inc. v
Hyrniak, 2014 SCC 8 at 21.

The COJ Justice failed to consider the whole of the evidentiary record, which is
an error of law: R v Lohrer, 2004 SCC 24 at para 2.

The COJ Justice did not give Mr. Barrette his due as an SRL per Pintea v Johns,
2017 SCC 23.

G. Mr. Barrette’s September 5, 2025 Affidavit

[37] In his Affidavit of September 5, 2025 (which is a combination of factual allegations,
opinion, argument and conclusion), Mr. Barrette raises other concerns about the COJ Justice’s
decision. That Affidavit was filed for another purpose and, technically speaking, is not before
me. However, at least one of the opposing counsel referred to the Affidavit in oral argument. |
also want to ensure that all of Mr. Barrette’s concerns about the COJ decision are addressed in
this decision. Therefore, I will also comment on the additional concerns found in the Affidavit.

[38] In that affidavit, Mr. Barrette also had these complaints with the COJ Justice’s decision:

The COJ Justice failed to enforce the disclosure provisions in the Regulation that
governs civil claims in the Court of Justice;

The COJ Justice failed to find that there was fraudulent concealment by Mr. Soete
which extended the limitation period.

6 December 12, 2024 transcript, p 49, line 30 — p 50, line 6.
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H. Summary Judgment Test

[39] Inconsidering Summary Judgment in Alberta, the Court is required to apply the test
for Summary Judgment from Hryniak v Mauldin, 2014 SCC 7 at para 49 and the standard of
proof for Summary Judgment per Weir-Jones at para 47.

[40] Under Hryniak, Summary Judgment is indicated where the record allows the Court to
make the necessary findings of fact, apply the law to the facts and where Summary Judgment is a
proportionate, more expeditious and less expensive means to achieve a just result.

Applying Weir-Jones, the question is whether the matter can be fairly resolved on a summary
basis or whether the facts, the record or the law reveal a genuine issue requiring a trial. The
moving party must meet the burden of showing there is either ‘no merit’ or ‘no defence’ based
on facts proven on a balance of probabilities and therefore no genuine issue requiring a trial. If
the moving party meets this burden, then the resisting party must put its best foot forward to
demonstrate from the record that there is a genuine issue requiring a trial. Overall, the Court
must have confidence that the state of the record is such that judicial discretion should be
exercised to resolve the dispute summarily.

I. Docket Hearing?

[41] Tam not sure why Mr. Barrette refers to the prior proceedings a “docket hearing”. It is
normal for an entire series of applications for a session to be listed in what is commonly known
as a docket. For example, all the matters for a session of morning Civil Chambers or Family Law
Chambers are shown on a docket. From looking at the transcript, it is clear that the purpose of
the session on September 23, 2024 was not to merely set dates or make procedural Orders.
Rather, the purpose clearly was to deal with the merits of applications brought by four sets of
Defendants for summary judgment in this action based on limitation expiry. The transcript from
that day consists of some 67 pages of text. The transcript for the comeback hearing on December
12, 2024 is comprised of 49 pages of text. All of it deals with the substantive issues of the
summary judgment application.

[42] The record is clear that the September 23, 2024 hearing was a hearing on the merits, not a
docket appearance for procedural purposes.

J. Genuine Issue Requiring Trial?

[43] As for the assertion of contested facts, Mr. Barrette relied on his (and Ms. Prpick’s) belief
that their initials were forged on the second of two Country Residential Purchase Contracts.

[44] The time for acceptance of contract 201a by the Vendor (Mr. Wevers) had expired so it
was necessary to do a second contract. It was the second contract (known as the 201b contract)
that constituted the offer that was accepted by Mr. Wevers and led to the acquisition of the
property by Mr. Barrette and Ms. Prpick. Mr. Barrette’s position is that their initials were forged
at clause 9.1 after the deadline for acceptance by the Vendor and consequently the 201b contract
is invalid.” He submits that this forgery materially altered the terms of the transaction such that
they in effect waived certain representations and warranties (found in s 3.1 of the contract) and in

7 See para 6 of Mr. Barrette’s COJ Affidavit sworn September 20, 2024 and para 31 of his COJ affidavit sworn
October 23, 2024.
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their place accepted the Parkland County documents that authorized the existing structure on the
property. This was characterized by Mr. Barrette as a “counteroffer”.

[45] In Court, Mr. Barrette told me that had he and Ms. Prpick known that the 201b contract
had been changed or was invalid, they would not have gone through with the transaction and
thus would have been spared the expense of having to deal with the lot-line issues. He says they
did not discover a “counteroffer” had been accepted until June 24, 2021, when they were finally
able to view the DocuSign metadata, as a result of Mr. Soete sending them a copy of his entire
file. Mr. Barrette swears that he and Ms. Prpick did not insert their initials at clause 9.1 and yet,
there they are. He postulates that this is Mr. Soete’s doing. Mr. Soete denies as much. Thus, Mr.
Barrette says there is an unresolved issue of fraud/forgery and whether the discovery of it on
June 24, 2021 extends the limitation period, all of which requires a trial.

[46] Of course, Mr. Soete in his July 26, 2024 Affidavit not only denies any fraud or forgery
but says it is impossible to insert another party’s signature or initials using the DocuSign system.
He says that the final 201b contract was signed off in time and was thus binding and valid.

[47] Itis important to note these events that took place prior to the closing of the transaction:

e On February 6, 2020, Mr. Soete forwarded by email a complete set of the real
estate purchase documents (bearing a DocuSign Envelope ID ending in C40A) to
Mr. Barrette and Ms. Prpick. The covering email stated: Hi Danica, I've attached
the purchase forms to date. | look forward to seeing you on Tuesday at 9 am for
the inspection.

e Notably, on all copies of this set of documents (C40A) placed in evidence, clause
9.1 was shown as initialed by Mr. Wevers but not by Mr. Barrette and Ms. Prpick.

e On February 11, 2020, Mr. Barrette and Ms. Prpick waived s 8.2(b), (e) (f) and
(9) of contract 201b which were conditions related to property inspection,
satisfaction with the water supply and satisfaction with the septic system.

e On that same date, Mr. Soete sent them a DocuSign link so that they could further
execute documents. The exact instructions were: Please DocuSign 17 27420 TWP
Road 540 Waiver 8.2 b e f g.pdf, 17 27420 TWP RD 540 RD PROPERTY
SCHEDULE - Signed pdf, 17 27420 TWP RD 540 RD contract 20200201b final
signed.pdf Thank You, Michael Soete. Thus, Mr. Soete was asking Mr. Barrette
and Ms. Prpick to deal with three documents: the waiver document, the property
schedule and contract 201b. The Certificate of Completion shows the date of
February 11, 2020, with a DocuSign Envelope ID ending with 9093 and the
addition of four signatures and six sets of initials to various documents.

e On February 22, 2020, Mr. Soete sent Mr. Barrette and Ms. Prpick a complete set
of the signed purchase documents (9093) with this email: Hi Joel and Danica,
Please find attached a copy of your purchase documents. All the best, Mike Soete.

e On March 6, 2020, Mr. Barrette and Ms. Prpick waived the financing condition,
making the 201b agreement unconditional.

e The transaction then closed on April 1, 2020.
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[48] The execution of the real estate purchase documents, as described above, was fully
explained to the COJ Justice at both the September 23, 2024 and the December 12, 2024
hearings by counsel for Mr. Soete.? In particular, Mr. Spellicy pointed out to the COJ Justice
that, with regard to the Certificate of Completion for the DocuSign Envelope ID ending in 9093,
the four new signatures relate to the waiver document and property schedule and the six new sets
of initials relate to the initialing of the property schedule and clause 9.1 of the contract, all done
by Mr. Barrette and Ms. Prpick on February 11, 2020.

[49] The claim of fraud/forgery arises from Mr. Barrette and Ms. Prprick relying on the
February 6, 2020 version of the contract (under DocuSign Envelope ID C40A) and not the
superseding February 11, 2020 version (under DocuSign Envelope ID 9093).

[50] At first, Mr. Barrette and Ms. Prpick denied knowing anything about the final signing and
initialing that took place on February 11, 2020. However, they relented by conceding that they
had in fact received the February 22, 2024 copies from Mr. Soete, a further complete set from
their real estate lawyer on March 6, 2020, and another complete set from Mr. Soete on
September 6, 2020. All of these copies show the February 11, 2020 initialing.

[51] Nonetheless, Mr. Barrette insisted at the COJ hearing on September 23, 2024 that the
initials at clause 9.1 had been inserted by Mr. Soete and not by them and that he and Ms. Prpick
were the victims of fraud and forgery. It was at this point that the COJ Justice counseled Mr.
Barrette on the seriousness of fraud allegations, that no evidence had been brought by him to
show that fraud had occurred and that he might wish to speak to a lawyer about how to proceed
further.

[52] Inthe result, rather than dismiss at that point what was basically a bald allegation of fraud
and forgery against Mr. Soete, the COJ Justice gave Mr. Barrette additional time to shore up his
evidence on this allegation. When the hearing resumed on December 12, 2024, no further
evidence was produced and so the COJ Justice confirmed her earlier view that the limitation
period had also expired as against Mr. Soete and his company.

[53] Inlooking at the transcripts and the record, it is apparent to me that the whole discussion
of the possibly fraudulent contract is a proverbial red herring. First, Mr. Barrette is not trying to
invalidate the contract, give the property back to the vendor and get a refund.® He and Ms. Prpick
waived their conditions, closed the transaction, moved onto the property and live there to this
very day. By their actions, they are treating the contract as valid. Consequently, even if by some
stretch, one said that contract 201b was not accepted until after the deadline (as Mr. Barrette and
Ms. Prpick contend), it does not matter because they went through with the deal.

[54] Moreover, all of the damages claimed by Mr. Barrette relate to their dissatisfaction with
the lot line and setback.*® There is no connection between those damages and imperfections in
the signing of the contract, even illegal ones. The record shows that they closed the transaction
with full information in-hand of the position of the lot-line and setback.

[55] Indeed, they knew about the lot-line and setback issues as early as February 6, 2020,
when they received the email from Mr. Soete attaching contract 201b along with collateral

8 September 23, 2024 transcript, p 45, line 31 to p 50, line 334 inclusive. December 12, 2024 transcript, p 33, line 23
to page 35, line 25.

% September 23, 22024 transcript, p 22, lines 11-20.

10 See Amended Civil Claim filed May 24, 2023, paras 68-73.
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documents, including an April 2014 Real Property Report and June 2008 development
documents from the County. The lot-line and setback situation would have been apparent from
the collateral documents. Even if they were not able to open the email, as they say, they received
further copies of the same package from Mr. Soete on February 11 and February 22, 2020. On
March 6, 2020, they received a further copy from their conveyancing lawyer and another full set,
again, in September 2020 from Mr. Soete.!!

[56] From emails exchanged between Mr. Wevers and Mr. Barrette/Ms. Prpick between June
16, 2020 and March 27, 2021,%2 it is clear that Mr. Barrette and Ms. Prpick were aware of and
concerned about the lot-line and setback issues and were attempting to negotiate a resolution
with him. On March 31, 2021, Mr. Barrette and Ms. Prpick jointly sent a demand letter to Mr.
Phin, Mr. Wever and a third person requiring payment of $50,000 and making other demands
related to the lot-line.

[57] Further, they did not remove their conditions until March 6, 2020. The transaction did not
close until April 1, 2020. They had ample opportunity to inspect the documents, raise any issues
about encroachment and setback, or any issues about falsified initials, before they chose to close
the transaction. They could have avoided entering into the transaction by their own reasonable
diligence.

[58] In the appeal context, “palpable” means an error that is obvious while “overriding” means
an error that goes to the core of the outcome of the case: ISH Energy at para 8 where the Court
of Appeal cites Benhaim v St-Germain, 2016 SCC 48 at para 38. On this record, it cannot be
said that the COJ Justice made a made palpable and overriding error in finding that the limitation
period was spent as regards all Defendants. The inescapable conclusion from this record is that
Mr. Barrette and Ms. Prpick were fully aware of the property line issues between February 6,
2020 and March 31, 2021. Indeed, the record shows that they had been seeking redress from Mr.
Wevers as early as June 2020. If anything, the COJ Justice was correct.

[59] Further on the fraud/forgery question, even if Mr. Soete had inserted additional initials at
clause 9.1 of contract 201b, the COJ Justice did not make a palpable and overriding error in
concluding that the limitation period was similarly spent because, in their own telling, Mr.
Barrette and Ms. Prpick received numerous copies of contract 201b and its attachments between
February 6, 2020 and September 6, 2020. If contract 201b was forged, they had the forged
documents in hand, multiple times in 2020. As the COJ Justice pointed out, it is a poor forger
who sends copies of the forged documents to the victims.®® In this case, Mr. Soete sent them the
documents repeatedly.

[60] While Mr. Barrette feels his fraud/forgery claim must be adjudicated in a trial, factual
disagreement does not equate to a “genuine issue to be tried.” As noted by the Court of Appeal in
Hannam v Medicine Hat School District No 76, 2020 ABCA 343 at paras 147-148, summary
judgment is not limited to cases where the facts are not in dispute and summary judgment courts

11 Affidavit of Mr. Soete of July 26, 22024 filed in COJ Action at para 14 & Exhibits “G” & “H” and at para 117 &
Exhibit “I”; Affidavit of Mr. Barrette of September 20, 2024 filed in COJ Action at para 15; Affidavit of Mr.
Barrette of October 23, 2024 filed COJ Action at para 36 & Exhibits “K” & “L”; Affidavit of Mr. Phin of July 18,
2024 filed in COJ Action at para 16 & Exhibit “F”; Affidavit of Mr. Soete of July 26, 22024 filed in COJ Action at
para 19 & Exhibits “K”.

12 Affidavit of Mr. Wevers filed August 22, 2024 in the COJ Action at para 8 & Exhibit “A”.

13 September 23, 2024 transcript, p 51, lines 25-28.
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should not be reluctant to make material fact findings. Further, as stated by Renke J in Axcess
Mortgage Fund Ltd v 1177620 Alberta Ltd, 2018 ABQB 626 at para 42:

A summary judgment application is assessed “on the record”. This is the record
actually before the judge not the record that might or could have been before the
judge. Each party is obligated to put its “best foot forward” in the application.

[61] On this record, the COJ Justice was entitled to make the findings she did regarding expiry
of the limitation on the fraud/forgery question as well and did not engage in palpable and
overriding error. If anything, she was correct.

[62] Inmy view, Mr. Spellicy’s explanation to the COJ Justice of what the Certificate of
Completion for the DocuSign Envelope ID ending in 9093 shows is not only plausible but
probable. As such, a careful examination of the record suggests to me that it is more likely than
not that Mr. Barrette and Ms. Prpick did affix their initials by DocuSign to clause 9.1 at the same
time they signed or initialed the waiver and property schedule on February 11, 2020. There is
nothing in the record to indicate that a forgery occurred (beyond the mere accusation) and no
evidence that it is even possible.

[63] Finaly, I note that in comparing contracts 201a and 201b, there is very little by way of
difference. In the 201a version of clause 9.3 there is a stipulation that the 2014 Real Property
Report and Parkland County documents will stand in place of a Real Property Report with
Compliance. Mr. Wever owned both adjoining lots at the time which explains the setback
relaxation and encroachment. Of course, Mr. Barrette and Ms. Prpick could not help but know
that Mr. Wever was the owner of both properties before their purchase of one of them, as it is
explicitly explained in the 201a version of clause 9.3.

[64] Inthe 201b version of clause 9.3, there is a provision which applies the deposit of $1,000
from contract 201a to 201b and the same reference to the 2014 Real Property Report and
Parkland County documents standing in lieu of a Real Property Report with Compliance. The
Parkland County documents are then specified by name in clause 9.1 as attached to and forming
part of the contract. Thus, the 201b version of clause 9.3 along with clause 9.1 have the same
function, purport and content as the 201a version of clause 9.3 by itself.

[65] For my part, | cannot say that there is any question of trickery by Mr. Soete in revising
the contract, only an attempt at clarity and specificity. The deal that Mr. Barrette and Ms. Prpick
got in contract 201b is the same deal they bargained for in contract 201a.

[66] The application of the summary judgment test set out in Weir-Jones to the record before
the COJ Justice is a question of mixed fact and law that attracts the “palpable and overriding
error” standard of review. On this record, the COJ Justice was entitled to find that there was no
genuine issue requiring trial and grant summary dismissal. There is no reviewable error.

K. Discoverability

[67] The COJ Justice made no reviewable error in not finding that discoverability of the so-
called forgery extends the limitation period here. As stated in the previous section:

e Mr. Barrette and Ms. Prpick had received multiple copies of the purportedly
forged contract between February 6, 2020 and September 6, 2020, and should
have noticed the “forged” initials at the time.

2025 ABKB 583 (CanLll)



Page: 13

e They have not produced any evidence, beyond belief and assertion, that a forgery
took place.

[68] Similarly, on the facts, there is no argument that Mr. Soete concealed anything that
prevented Mr. Barrette from discovering the cause of his injury. His injury relates to the location
of the lot-line, which he would have known about as of February 6, 2020, and at latest February
22, 2020.

[69] Itisalso clear from the record that the DocuSign Envelope ID information for both
versions of contract 201b were sent to Mr. Barrette and Ms. Prpick on February 6, 2020 and
February 22, 2020.1* The DocuSign Envelope IDs are clearly marked at the top of each page. It
is disingenuous for them to say they did not notice the difference in initialing at clause 9.1
between the C40A version of contract 201b and the 9093 version until June 24, 2021.

[70] Also, as | noted above, there is no functional difference between contract 201a and
contract 201b so as to alter the bargain between the parties. Thus, any late discovery of the
“forgery” is irrelevant to the dispute about the position of the lot-line.

[71]  This ground of appeal fails.

L. Failure to consider whole of the evidentiary record

[72] Mr. Barrette cited R v Lohrer, 2004 SCC 24 for the proposition that failure to consider
the entirety of the evidentiary record is an error of law. That citation relates to an unsuccessful
attempt to quash the appeal. The substantive appeal is reported at 2004 SCC 80. It does not stand
for the proposition urged by Mr. Barrette. Rather, it states that in order to establish a
“miscarriage of justice” within the meaning of s 686(1)(a)(iii) of the Criminal Code, it necessary
for an appellant relying on a putative misapprehension of the evidence to show that the errors
thus identified play an essential part not just in the narrative of the judgment but in the reasoning
process resulting in a conviction.

[73] Here, Mr. Barrette complains that the COJ Justice did not read his affidavit. In the
December 12, 2024 transcript at p 25, lines 5-17, the COJ Justice indicates that she has read both
of the affidavits.

[74] Itis apparent from reading the whole of the transcripts from both days that the COJ
Justice had a full grasp of the facts of the case and the arguments put forward by all parties, to
the extent of counselling Mr. Barrette and Ms. Prpick on what they needed to prove in order to
sustain the fraud/forgery claim. It was the COJ Justice’s understanding of the facts that provided
the foundation for her rulings on both days that the limitation period had been exceeded before
the commencement of the action.

[75] This ground of appeal also fails.

M. Violations of Pintea v Johns?

[76] In Pintea v Johns, the Supreme Court of Canada endorsed the Canadian Judicial
Council’s Statement of Principles on Self-Represented Litigants and Accused Persons, placing a
duty on judges to ensure that SRLs can meaningfully participate in legal proceedings.

14 Affidavit of Mr. Soete of July 26, 024 at paras 13-17 & Exhibits “F”, “G”, “H”, “I” & “J”.
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Accordingly, judges are expected to actively assist SRLs in understanding and navigating the
legal process, especially when the lack of legal knowledge might result in unfairness. While the
case affirms judicial obligations toward SRLs, it does not impose duties on opposing counsel to
assist them, nor does it grant SRLs special status beyond procedural fairness.

[77] A fair reading of both days of transcripts indicates that the COJ Justice more than
discharged her duty under Pintea v Johns in all respects. It is telling that, after a careful
explanation of evidentiary requirements, she adjourned the hearing from September 23, 2024 to
December 12, 2024 to allow Mr. Barrette to shore up his evidence on the fraud/forgery
allegation. That he was unable to do so is not the fault of the COJ Justice. Furthermore, she
cautioned Mr. Barrette and Ms. Prpick that persisting in unsubstantiated fraud allegations risks
exposure to a higher level of costs. The COJ Justice met or exceeded the duty.

[78] For the present appeal, contrary to Mr. Barrette’s submission, the principles in Pintea v
Johns do not permit a judge to engage in an override of the legislated requirements found in
section 46(3) of the Court of Justice Act.

N. Disclosure Obligations

[79] One of Mr. Barrette’s specific complaints is that the COJ Justice did not enforce, and
counsel on the matter did not discharge, the disclosure obligations found in s 31 of the Provincial
Court Civil Procedure Regulation (see paras 13 & 14 of the September 5, 2024 Affidavit) or s 31
of the Alberta Court of Justice Regulations.

[80] The current regulation is now properly called the Court of Justice Civil Procedure
Regulation and has been in effect since before the commencement of this Action. While there is
a s 31 in the current Regulation, it does not deal with disclosure.

[81] Under s 15 of the current Regulation, the parties must comply with a direction or notice
given by the Court to produce records and documents. This provision appears in Part 2 of the
Regulation which relates to the scheduling of a pre-trial conference, simplified trial or trial. A
pre-trial conference, simplified trial or trial was never scheduled in this matter, and no direction
or notice was made by the Court under s 15.

[82] Inany event, in reading paras 7 to 27 of his September 5, 2024 Affidavit, Mr. Barrette
seems to be complaining about failure to disclose documents already in his possession. It is not
clear what documents the Defendants have but have concealed or failed to disclose. This dispute
concerns a residential real estate transaction, and the relevant documents are the real estate
contracts, all versions of which are before the Court. The DocuSign Envelopes are before the
Court.

[83] Mr. Soete has deposed in no uncertain terms that he did not alter contract 201b after it
was signed by the parties and that there is no known way for him to do so. He sent his entire
transaction file to Mr. Barrette and Ms. Prpick upon request in June 2021. It is difficult to sustain
any concealment argument as far as disclosure is concerned.

[84] The ground of appeal similarly fails.
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O. Outcome

[85] The appeal is dismissed in respect of the Respondents, Carl Phin and 1168980 Alberta
Ltd (carrying on business as Century 21 Leading) and Carson Beier and Royal LePage Noralta
Real Estate, in accordance with s 48(1) of the Court of Justice Act. In the alternative, the appeal
is dismissed in respect of these Respondents, because the COJ Justice did not make a reviewable
error in concluding that the action was not commenced within the limitation period as it pertains
to these Respondents and therefore the Action is summarily dismissed.

[86] The appeal is denied in respect of the Respondents, Michael Soete and Elite Ownership
Group (carrying on business as Remax Elite), for the same reason that the COJ Justice did not
make a reviewable error in concluding that the action was not commenced within the limitation
period as it pertains to these Respondents and therefore, the Action is summarily dismissed.

[87] If costs are not agreed to, the parties/counsel may address costs with me within 30 days
of the date of this decision by way of written submissions in letter form, not to exceed two single
spaced pages in length, not including exhibits or authorities, and supported by a draft Bill of
Costs.

Heard on the 11" day of September, 2025.
Dated at the City of Edmonton, Alberta this 6™ day of October, 2025.

Douglas R. Mah
J.C.K.B.A.

Appearances:

Joel Barrette (assisted by McKenzie Friend, Danica Prpick)
as a Self-Represented Litigant (Appellant)

Joe Spelliscy

Duncan Craig LLP
for the Respondents (Michael Soete and Elite Ownership Group Limited (carrying on
business as Remax Elite))

James Doyle
James M. Doyle, Barrister & Solicitor
for the Respondents (Carson Beier and Royal LePage Noralta Real Estate)

Nanette Kufeldt

Chomicki Baril Mah LLP
for the Respondents (Carl Phin and 1168980 Alberta Limited (carrying on business as
Century 21 Leading))
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